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COMMENTS OF AT&T 
ON CENTURYLINK PETITION FOR DECLARATORY RULING 

AT&T Services, Inc. (“AT&T”), on behalf of itself and its affiliates, respectfully submits 

these comments in response to the Public Notice released by the Federal Communications 

Commission (“Commission”) on May 18, 2018, seeking comment on Petition for Declaratory 

Ruling filed by CenturyLink Inc. (“CenturyLink”) filed on May 11, 2018.1 

INTRODUCTION AND SUMMARY 

In the 2011 Transformation Order, the Commission enacted transition rules that set forth 

the default intercarrier compensation for Voice over Internet Protocol (“VoIP”) calls exchanged 

over the public switched network.2  Under those rules, a local exchange carrier (“LEC”) that 

partners with a retail provider of VoIP calling services may tariff and collect charges for call 

completion or call origination services that either the LEC or VoIP partner actually provide; they 

                                                 
1 Petition of CenturyLink for a Declaratory Ruling, Connect America Fund, et al., WC Docket No. 
10-90, et al., at 2 (filed May 11, 2018) (“Petition” or “Pet.”); Public Notice, Pleading Cycle 
Established For CenturyLink Petition For Declaratory Ruling, WC Docket Nos. 10-90; CC 
Docket No. 01-92, DA 18-517 (rel. May 18, 2018) (“Public Notice”). 
2 Report and Order and Further Notice of Proposed Rulemaking, Connect America Fund et al., 26 
FCC Rcd. 17663, ¶¶ 933-71 (2011) (“Transformation Order”); 47 C.F.R. § 51.913.   
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need not perform the exact same services as incumbent LECs handling ordinary calls, but must 

perform at least the “functional equivalent” of the incumbent LECs’ access services.  

Transformation Order, ¶ 970; 47 C.F.R. § 51.913(b); id. §§ 51.903(d), 51.903(i).  Thus, under the 

2011 rules, a LEC may lawfully tariff and collect end office switching charges only if that LEC or 

its VoIP partner performs the functional equivalent of end office switching.  

All of the relevant precedents from the Commission and the courts—as well as the 

longstanding terms of CenturyLink’s own access tariff (and those of other incumbent LECs)—

uniformly provide that the core and distinguishing function of an end office switch is the 

interconnection of calls on trunks to and from last-mile customer loop facilities.  See infra Part I.  

In fact, in 2011—the same year in which the VoIP rules were issued—the Commission 

emphatically held that end office switching charges were authorized to compensate LECs for 

making the substantial investment in switches that make tangible connections to their customers.  

See id.  By contrast, merely transmitting calls for routing over the public Internet is not equivalent 

to interconnection—and thus does not involve the same functions as end office switching.  See id.   

In its Petition, CenturyLink nevertheless requests that the Commission rule that, for LECs 

and VoIP providers offering “over-the-top” VoIP calling—which, by definition, do not provide 

interconnection that places calls onto last-mile customer loop facilities—the 2011 rules should be 

interpreted to allow end office switching charges.  Petition at 2.  Such a ruling cannot be sustained:  

there is simply no reasonable reading of the Commission’s 2011 rules—which incorporate decades 

of precedent that establish the meaning its key terms—that would allow LECs partnering with 

over-the-top VoIP providers to assess end office access charges.  Rather, the Commission should 

confirm that the 2011 rules have always prohibited end office switching charges on over-the-top 

VoIP calls. 
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This issue, of course, is not a new one.  In 2015, CenturyLink’s affiliate, Level 3, along 

with other LECs heavily involved in over-the-top VoIP calling, were able to persuade the 

Commission, by a 3-to-2 vote, to issue a Declaratory Ruling “clarifying” that the 2011 rules 

permitted end office switching charges on over-the-top VoIP calls.3  In a unanimous decision, the 

Court of Appeals vacated and remanded the Declaratory Ruling as “muddled,” and “wholly 

arbitrary.”  AT&T, 841 F.3d at 1053-54.  In doing so, the Court made extensive criticisms of the 

Declaratory Ruling, not only finding the Commission’s result to be inadequately explained, but 

noting several “additional problem[s]” that the Commission did not address at all—but that it 

would need to do so on any remand.  Id. at 1054-56.  The D.C. Circuit’s thorough opinion further 

confirms that assessing end office charges would be contrary to the terms of the rules, the 

Transformation Order, network realities, and sound policy, including the policy of promoting 

broadband deployment.4  And the only court to rule on the merits of this issue since the AT&T 

decision has held that the rules do not permit over-the-top LEC-VoIP partnerships to assess end 

office charges.5 

In response to the multiple problems identified by the D.C. Circuit—and by the Dissenting 

Commissioners—CenturyLink offers very little, if any, new rationales that were not previously 

                                                 
3 Declaratory Ruling, Connect America Fund, 30 FCC Rcd. 1587 (2015) (“Declaratory Ruling”), 
vacated and remanded sub nom. AT&T Corp. v. FCC, 841 F.3d 1047 (D.C. Cir. 2016) (“AT&T”), 
rehearing denied, Orders (Per Curiam), AT&T Corp. v. FCC, No. 15-1059 (D.C. Cir. Feb. 6, 2017). 
4 See also, e.g., Multicultural Media, Telecom and Internet Council v. FCC, 873 F.3d 932, 936 n.2 
(D.C. Cir. 2017) (“a court sometimes issues a decision on lack-of-reasoned-explanation grounds 
that, in reality, leaves the agency little to no choice but to reach a different substantive result on 
remand.  In those circumstances, the court’s conclusion that the agency failed to adequately explain 
its exercise of discretion can be equivalent (in its effects) to a substantive unreasonableness 
decision”). 
5 Order Granting Summary Judgment in Part, O1 Communications, Inc. v. AT&T Corp., 2017 WL 
8294245, Case No. 16-cv-01452-VC (N.D. Cal., Dec. 19, 2017). 
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advanced and found to be inadequate.  CenturyLink’s Petition tries to rehabilitate the Declaratory 

Ruling’s “call control” rationale, but its various arguments do not answer the D.C. Circuit’s 

essential criticism that such functions do not distinguish end office switches from other switches, 

including tandem switches.  As before, CenturyLink relies on various “SIP” messages that are 

exchanged with callers, but the exchanges of these messages involve call control functions, not 

interconnection.  CenturyLink’s Petition, like the Declaratory Ruling, “falls down in its effort to 

explain why VoIP-LECs’ failure to provide interconnection is not fatal to the claim that they 

provide the functional equivalent of end-office switching.”  AT&T, 841 F.3d at 1056.   

Accordingly, the Commission should now hold that over-the-top LEC-VoIP partnerships 

may charge only for tandem switching services.   

I. THE RULES INCORPORATE DECADES OF PRECEDENT THAT FORECLOSE 
CENTURYLINK’S POSITION.   

The rules at issue rely on the terms “end office” and “functional equivalent,” both of which 

have well-understood meanings established in decades of agency and judicial precedent.  Those 

established meanings foreclose any argument that the rules permit over-the-top VoIP providers 

and their LEC partners to assess end office switching charges.   

The Transformation Order rules define “End Office Access Service” as “(1) [t]he 

switching of access traffic at the carrier’s end office switch and the delivery to or from of such 

traffic to the called party’s premises; (2) [t]he routing of interexchange telecommunications traffic 

to or from the called party’s premises . . . regardless of the specific functions provided or facilities 

used; or (3) [a]ny functional equivalent of incumbent local exchange carrier access service 

provided by a non-incumbent local exchange carrier.”  47 C.F.R. § 51.903(d)(1)-(3).  The 
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definition of “Tandem-Switched Access Service” in the rules “employs a similar ‘functional 

equivalent’ language.”  AT&T Corp., 841 F.3d at 1049; 47 C.F.R. § 51.903(i).6   

The Transformation Order also, for the first time, allows a LEC to collect access charges 

“regardless of whether the [LEC] itself delivers such traffic to the called party’s premises or 

delivers the call … via contractual or other arrangements with an affiliated or unaffiliated provider 

of interconnected VoIP service.”  47 C.F.R. § 51.913(b).  The rule, however, “does not permit a 

local exchange carrier to charge for functions not performed by the local exchange carrier itself or 

the affiliated or unaffiliated provider of interconnected VoIP service or non-interconnected VoIP 

service.”  Id.   

Accordingly, as the D.C. Circuit summed it up:  “the Transformation Order allow[s] a 

VoIP provider and its LEC partner . . . to charge for providing the ‘functional equivalent’ of end-

office switching services, or tandem switching services, as the case might be.”  AT&T, 841 F.3d 

at 1049.  The issue on remand, therefore, is whether over-the-top VoIP providers and their LEC 

partners provide the “functional equivalent” of end office switching or tandem switching.7   

Any attempt to answer that question must start with Chairman Pai’s observation that the 

new rules do not include any explicitly stated test for functional equivalence.  Pai Dissent at 1618 

(“the VoIP Symmetry Rule did not adopt any test regarding functionality”).  The lack of any 

specific test means that the Commission must have intended the terms “end office” and “functional 

                                                 
6 As before, there is no dispute that over-the-top LEC-VoIP partnerships fail to satisfy either of 
the first two definitions of “End Office Access Service.”  The only argument advanced is that such 
partnerships provide the “functional equivalent” of incumbent LEC end office switching.  See 
Dissenting Statement of Commissioner Ajit Pai, Connect America Fund, 30 FCC Rcd. 1587, 1615 
n.5 (2015) (“Pai Dissent”).   
7 Id. at 1052-53; see also Pai Dissent at 1615 (“[p]utting this all together, a LEC may collect end 
office switching charges if and only if that LEC or its VoIP partner actually performs the functional 
equivalent of end office switching”); Dissenting Statement of Commissioner Michael O’Rielly, 
Connect America Fund, 30 FCC Rcd. 1587, 1620-21 (2015) (“O’Rielly Dissent”) (same). 
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equivalent” to have the same meanings they have always had under longstanding Commission and 

judicial precedent.  Id. (simple use of the term “functional equivalent,” which was “codified in 

other rules” and was “nothing new,” means that “the FCC implicitly adopted its accompanying 

precedent”).  In this case, there are three relevant categories of such precedent, all of which point 

to the same conclusion:  the essential function that distinguishes end office switches from other 

switches (including tandem switches) is “the interconnection of calls with last-mile facilities.”8   

A. Under Decades of Precedent in Court, At the Commission, and In Carriers’ 
Practices, The Core And Distinguishing Function of An End Office Switch Is 
Interconnection, Placing Calls Onto Subscriber Loop Facilities From Trunks. 

First, Commission and court precedents uniformly recognize that a local, or end office, 

switch is the switch that connects individual lines to high-capacity trunks—i.e., the switch where 

loop transmission facilities terminate.   

Although end office switches perform other functions, the Commission has emphasized 

that the “characteristic that distinguishes” an end office switch from other switches and central 

office equipment is that an end office switch takes commingled calls from trunks and selects and 

places the particular call for a particular end user onto the dedicated loop facility that directly 

connects the end office switch with that end user’s premises (and vice versa).  See Petitions For 

Reconsideration and Applications For Review of RAO 21, 12 FCC Rcd. 10061, ¶ 11 (1997) (“RAO 

Recon Order”) (“interconnection, i.e., the actual connection of lines and trunks, is the 

characteristic that distinguishes switches from other central office equipment” (emphasis added)).  

No other facility performs this function. 

                                                 
8 Id. at 1615 (“So what is the IP equivalent of end office switching?  Our precedent makes clear 
that it is the interconnection of calls with last-mile facilities.”). 
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This is the universally accepted understanding of an end office switch.  Indeed, the AT&T 

court specifically explained, citing numerous authorities, that in the TDM network, “end-office 

switching occurs between a trunk line and the subscriber’s line, while tandem switching occurs 

between trunk lines.”  AT&T, 841 F.3d at 1050.  The AT&T court even quoted the Supreme Court 

on the matter:  “‘Just as the loop runs from [customer premises] terminals to local switches, the 

trunks run from the local switches to centralized, or tandem, switches . . . which operate much like 

railway switches, directing traffic into other trunks.’”9  The Commission’s rules and orders are 

equally clear that an end office switch’s core function is to take a call from a trunk and place it on 

a particular end user loop (or vice versa).10 

This is also the established definition of end office switch in the tariffs of incumbent 

LECs—including CenturyLink.  CenturyLink, Tariff F.C.C. No. 11—like the tariffs of other 

incumbent LECs—provides that an end office switch is a “switching system where Telephone 

Exchange Service customer station loops are terminated for purposes of interconnection to 

                                                 
9 AT&T, 841 F.3d at 1050 (quoting Verizon Communications, Inc. v. FCC, 535 U.S. 467, 490 
(2002)).  See also SBC Inc. v. FCC, 414 F.3d 486, 491 (3d Cir. 2005) (end office switches are 
connected to loops and thus “directly serve customers in a particular local calling area”); Letter 
from David L. Lawson, Counsel for AT&T, to Marlene H. Dortch, FCC, WC Docket No. 10-90 
et al., dated January 17, 2013, at 6 n.11 (“AT&T 1/17/13 Ex Parte”) (attached) (citing additional 
court precedent). 
10 See, e.g., Access Charge Reform, 12 FCC Rcd 15982, ¶ 123 (1997) (“[t]he local switch connects 
subscriber lines both with other local subscriber lines and with interoffice dedicated and common 
trunks”); Review of the Section 251 Unbundling Obligations of Incumbent LECs, 18 FCC Rcd. 
16978, ¶ 429 (2003) (“an important function of the local circuit switch is as a means of accessing 
the local loop”), vacated in part on other grounds, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004); 
AT&T 1/17/13 Ex Parte, at 7-8 & nn.12, 14 (citing numerous Commission orders and industry 
dictionaries, as well as Commission reports, that end office switches interconnect loops and 
trunks). 
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trunks.”11  These definitions have been in place for many years, and they also establish that end 

office switching has an established meaning—the interconnection of trunk and loops.  

Accordingly, under the Commission’s 2011 VoIP rules, see 47 C.F.R. § 51.903(d), end office 

switching (and its functional equivalent) has this same meaning.   

B. Commission Precedent on Over-The-Top VoIP Calling Establishes That End 
Office Switching Entails Interconnection, And That Placing Calls onto The 
Public Internet Does Not Constitute Interconnection. 

Second, just six months before the Transformation Order, the Commission specifically 

addressed over-the-top VoIP services, and held that an over-the-top VoIP provider does not 

perform end office switching functions as commonly understood in the industry.    

The competitive LEC in that case, YMax, had filed a tariff that defined end office switching 

using the traditional meaning—namely, a facility where “loops are terminated for purposes of 

interconnection to other station loops, trunks, or access facilities.”  Memorandum Opinion and 

Order, AT&T Corp. v. YMax Commc’ns Corp., 26 FCC Rcd. 5742, ¶ 37 (“YMax Order”) (2011) 

(emphasis added); see id. ¶¶ 14, 37-38 (“YMax chose to model its Tariff on common language in 

LEC access tariffs” and “[u]nder these Tariff provisions, construed together, a facility is not an 

End Office Switch unless ‘End User station loops are terminated’ at that facility, and End Office 

Switching does not occur without ‘terminations in the end office of end user lines’” (citations 

omitted)).  The Commission held that it would construe these tariffed terms “according to their 

common meaning in the industry.”  Id. ¶ 38.  An end-user line that terminates in an end office, the 

                                                 
11 CenturyLink Operating Cos., Tariff F.C.C. No. 11, § 2.6 (Definitions), 1st Rev. Page 2-87; see 
also AT&T 1/17/13 Ex Parte, at 7 & Att. B (attaching ILEC tariffs, all with substantially the same 
definition of end office switch as a system where “customer station loops are terminated for 
purposes of interconnection to trunks”).   
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Commission explained, “refers to a physical transmission facility that provides a point-to-point 

connection between a customer premises and a telephone company office” (i.e., a loop).  Id. ¶ 40.   

“Applying those meanings here,” the Commission held that the “record plainly show[ed]” 

that YMax provided no interconnection, and no termination of end user lines in an end office 

switch because YMax did not provide any physical transmission facilities that establish point-to-

point connections between the premises of a called party and YMax equipment.  Id. ¶ 41.  Instead, 

YMax depended on “multiple parties other than YMax—starting with the [called party’s Internet 

Service Provider] . . . [and] with a number of unknown ISPs in between” to provide the physical 

transmission links between the called party and YMax.  Id.; see also id. ¶¶ 5, 7.  Accordingly, the 

Commission held that the tariff did not authorize YMax to assess end office switching charges.  

Id. ¶ 41. 

YMax nonetheless argued that, even though YMax did nothing but hand off calls to the 

public Internet, its over-the-top LEC-VoIP partnership functions could still satisfy the tariff’s 

definition of end office switching.  Specifically, YMax claimed that its facilities were the same as 

an end office switch because they created a “virtual channel” by “exchang[ing] streams of IP 

packets transmitted over the Internet.”  E.g., id. ¶ 42.  According to YMax, this “virtual” loop—

i.e., the Internet—“serve[d] the same functions as a legacy fixed loop,” and thus its switching 

equipment could be deemed an end office switch. 

The Commission rejected the argument that a facility that places a call on the Internet is 

the same thing as an end office switch that places a call onto a loop.  As the Commission noted, 

YMax was essentially contending that “the entire worldwide Internet—from a [called party’s] 

premises, through the network of the [called party’s] ISP, through the networks of other ISPs, up 

to an including the connection YMax purchases from its own ISPs . . . comprises a ‘virtual loop’ 
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that terminates at [its] equipment.”  Id. ¶ 44.  The Commission found the proposition absurd:  

“[u]nder this interpretation, the ‘virtual loops’ YMax claims to provide would be of indeterminate 

length and configuration.  They could extend thousands of miles via numerous intermediaries 

throughout the country (or even the world), or only a few miles via a couple of intermediaries in 

contiguous states. . . . If this exchange of packets over the Internet is a ‘virtual loop,’ then so too 

is the entire public switched telephone network—and the term ‘loop’ has lost all meaning.”  Id.  In 

short, the Commission held that the “functions YMax performs” in routing calls to and from the 

Internet “are very different from the access services typically provided by LECs.”  Id. ¶ 14 

(emphasis added).   

As the D.C. Circuit noted, the YMax Order is significant because it “represents the 

Commission’s apparent understanding of the ‘commonly understood meaning[]’ of end-office 

switching around the time of the Transformation Order.”12  In YMax, the Commission was 

“remarkably clear, even emphatic” in rejecting—almost ridiculing—the idea that a VoIP-LEC 

partnership’s equipment could be analogized to an end office switch with the worldwide Internet 

                                                 
12 AT&T, 841 F.3d at 1056.  The court held that the Transformation Order’s citation to the YMax 
Order, which was a tariff interpretation case, did not necessarily dictate the result of how the new 
rules were to be interpreted, id., but it agreed the Commission’s “clear” and “emphatic” discussion 
of the essential nature of end office switching in the YMax Order presented a substantial “problem” 
for the Commission’s position in the Declaratory Ruling.  Id.; see also O’Rielly Dissent at 1620 
(“[e]ven if the YMax decision narrowly applies to the particular language in YMax’s tariff and the 
specific configuration of YMax’s network architecture, it is a further link in a chain of decisions 
that show that functional equivalent has specific meaning” that “cannot be discarded without fair 
notice”).  In this regard, the Commission determined that the “functions” that YMax performed in 
sending over-the-top calls to and from the public Internet were “very different” from the access 
services typically provided by LECs.  YMax Order, ¶ 14.  In light of the determination that a LEC 
offering over-the-top VoIP calling provided “very different” “functions” from typical LECs, id., 
there is no basis to conclude that, a few months later, the Commission intended its new rules to 
allow end office switching charges by over-the-top VoIP-LEC partnerships on the grounds that 
they provide the “functional equivalent” of incumbent local exchange carrier [end office] access 
service.”  47 C.F.R. § 51.903(d).   
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as its “loop.”  AT&T, 841 F.3d at 1056; see also Pai Dissent, at 1616 (the “YMax Order considered 

and rejected the contention that an over-the-top VoIP provider performs end office switching by 

interconnecting virtual loops over the Internet”); O’Rielly Dissent at 1620 (“in the YMax decision, 

the Commission rejected YMax’s contention that it should be entitled to end office switching 

charges for placing calls onto a ‘virtual loop’ that ‘could extend thousands of miles via numerous 

intermediaries throughout the country (or even the world), or only a few miles via a couple of 

intermediaries in contiguous states.’” (quoting YMax Order, ¶ 44)).  CenturyLink’s Petition offers 

no valid response to this substantial “problem” with its preferred outcome.   

C. The Meaning Of The “Functional Equivalent” Standard Is Also Well-
Established, And Precludes CenturyLink’s Attempts to Redefine The Term.   

Third, the concept of “functional equivalence” was also well-established in the 

Commission’s rules at the time of the Transformation Order. 

Incumbent LECs had always lived by the fundamental principle that a carrier can charge 

only for the functions it provides, and the Commission had extended this common sense rule to 

competitive LECs as well.  Eighth Report & Order, Access Charge Reform, 19 FCC Rcd. 9108, 

¶ 21 (2004) (“Eighth Report & Order”) (citing Bell Atl. Tel. Cos., 6 FCC Rcd 4794 (1991) and 

AT&T Corp. v. Bell Atl.-Pa., 14 FCC Rcd 556 (1998)).  The CLEC access charge rules permit 

CLECs to tariff the competing incumbent LEC’s access rates, but only to the extent the CLEC is 

providing the “functional equivalent” of the ILEC’s individual access services.  47 C.F.R. 

§ 61.26(a)(3).   

Following the adoption of the CLEC access charge rules, some competitive LECs tried to 

assess end office switching charges even though they provided only an intermediate link in the 

middle of the call path, in circumstances in which other providers (such as wireless carriers) 

actually terminated the call to end users.  Eighth Report and Order ¶¶ 15-16.  In the 2004 Eighth 
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Report and Order, the Commission held that this approach violated the principle of “functional 

equivalence.”  As the Commission noted, such an approach, “in which rates are not tethered to 

particular services, would be an invitation to abuse” and improper double-counting, because 

multiple carriers would be able to assess duplicative charges for all of the access elements.  Eighth 

Report and Order ¶ 14; see also id. (rates “do not exist in isolation.  They have meaning only when 

one knows the services to which they are attached” (quoting AT&T v. Cent. Office Tel., 524 U.S. 

214, 223 (1998))).   

Applying the principle that LECs can charge only for services they actually provide, the 

Commission held that a competitive LEC could charge the “end office switching rate [only] when 

[it] originates or terminates calls to end-users.”  Eighth Report & Order, ¶ 21.  The Commission 

noted that its “long-standing” policy had been that “if an incumbent LEC switch is capable of 

performing both tandem and end office functions, the applicable switching rate should reflect only 

the function(s) actually provided to the IXC.”  Id.  The Commission concluded that the same 

principle should apply to CLECs, and clarified that a competitive LEC could charge only the 

tandem rate when it performed intermediate functions and another carrier actually delivered the 

call to the end user.13   

In the Transformation Order, the Commission expressly re-affirmed this “long standing 

policy” that LECs “should charge only for those services that they provide.”  Transformation 

                                                 
13 See also Access Charge Reform; Prairie Wave Communications, Inc. Petition for Waiver of 
Sections 61.26(b) and (c), 23 FCC Rcd. 2556, ¶ 26 (2008) (even where a CLEC switch is “capable 
of providing tandem and end office functions,” CLEC can charge only for functions actually 
provided); O’Rielly Dissent, at 1620 (the Commission’s precedents have been consistent that 
intermediate routing, like that at issue in the YMax Order, is not equivalent to end office switching, 
which is “not surprising given that the Commission had previously determined, over a decade ago, 
that carriers that merely pass calls to other carriers rather than placing them directly onto the loops 
of particular end users do not provide the functional equivalent of end office switching” (citing 
Eighth Report & Order)). 
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Order ¶ 970.  The only change the Transformation Order made was to extend that “longstanding” 

policy to LEC-VoIP partnerships.  In other words, when determining what a LEC could charge 

when it partners with a retail VoIP provider, the Commission modified the CLEC access charge 

rule in one respect, allowing a LEC to charge for “functions provided by it and/or by its retail 

VoIP partner.”  Id.  This change allowed LEC-VoIP partnerships to charge “the same intercarrier 

compensation as incumbent LECs do,” but only “under comparable circumstances.”  Id.  The 

Commission acknowledged that the LEC-VoIP partnership’s technology did not have to 

“correspond[s] precisely” to traditional TDM architecture, but the Commission “ma[d]e clear that 

[its] rules do not permit a LEC to charge for functions provided neither by itself or its retail service 

provider partner.”  Id. (emphasis added). 

D. The Transformation Order Rules Permit End Office Switching Charges Only 
When Carriers or VoIP Partners Provide Interconnection, and Over-The-Top 
LEC-VoIP Partnerships Do Not Perform Interconnection and Thus May Not 
Tariff End Office Switching.  

Taken together, these three categories of precedent establish that over-the-top VoIP 

providers do not perform the functional equivalent of end office switching.  These decisions 

consistently make clear that a facility performs the function of an end office switch only if 

physically interconnects to a last-mile loop.  Over-the-top VoIP providers and their LEC partners 

do not perform that function—i.e., they do not perform the physical work of connecting trunks to 

individual lines.  To the contrary, as the D.C. Circuit noted, “[o]ver-the-top VoIP providers do not 

connect directly to the last-mile transmission network” at all.  AT&T, 841 F.3d at 1051.  Rather, 

“they require the end user to obtain broadband transmission from a third-party [internet service] 

provider.”  Id. (citation omitted); see also Declaratory Ruling, ¶ 11 n.35.   

At most, a LEC-VoIP partnership performs a very limited set of functions in the middle of 

the call flow that are much more analogous to (at most) tandem switching.  The LEC-VoIP 



 

14 

partnerships at issue in the YMax Order and the AT&T case, which assessed terminating end office 

charges, received TDM calls on high-capacity long-distance trunks, converted the TDM calls into 

IP data packets, and then dumped the packets of many VoIP calls in an undifferentiated stream 

onto the public Internet on another high-capacity trunk.  See AT&T 1/17/13 Ex Parte at 2-5 

(describing routing of calls).  Over-the-top providers on the originating side—which today often 

means providers aggregating 8YY traffic—do the same thing in reverse:  they accept outgoing 

VoIP calls in an undifferentiated stream from the public Internet over high-capacity trunks, convert 

the calls to TDM, and deliver the calls over high-capacity trunks to a long-distance network for 

delivery on the PSTN.   

In both cases, the over-the-top VoIP provider’s argument depends on the notion that the 

worldwide Internet is the “loop” to which the “line side” of the end office switch is connected.  In 

both cases, the call may travel hundreds or even thousands of miles, and traverse multiple 

networks, as it makes its way along this putative “loop” between the “end office” and the end user 

it serves.  As the Commission made clear in the YMax Order, if such an arrangement could be 

considered equivalent to an end office switch and a loop, then those words have “lost all meaning.”  

YMax Order, ¶ 44 

The reality is that the end user’s broadband Internet service provider is the only entity in 

the call flow that performs the function of directing packets onto (or off of) an individual loop 

facility that could be considered the functional equivalent of a subscriber line.  See AT&T 1/17/13 

Ex Parte at 4-6.  The end user is already paying the broadband provider to perform those functions, 

and thus there is no basis for the LEC-VoIP partnership in the middle of the call flow to levy its 

own, duplicative end office switching charge for the same function.  Cf. Eight Report and Order 

¶ 21.  Rather, the LEC-VoIP partnership is performing functions that are (at most) more akin to 
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tandem switching—and the end user’s broadband provider, along with the many other Internet 

providers that handle the packets between the over-the-top VoIP provider’s facilities and the end 

user, play a role analogous to subtending stations.   

Accordingly, as Chairman Pai concluded:  “our precedent makes clear that when a LEC 

and its VoIP partner merely transmit calls to [or from] an unaffiliated ISP for routing over the 

Internet, the LEC may not collect end office switching charges because it is not interconnecting 

with the customer’s last-mile facilities.”  Pai Dissent at 1616.  Instead, a LEC and its over-the-top 

VoIP partner may, together, assess only at most a tandem switching charge.  

II. THE D.C. CIRCUIT’S AT&T DECISION MAKES CLEAR THAT END OFFICE 
SWITCHING CHARGES WOULD BE UNTENABLE. 

Despite the unambiguous meaning of the key terms in the Commission’s 2011 VoIP rules 

and the decades of precedents interpreting those terms, the Declaratory Ruling concluded that the 

rules permit over-the-top LEC-VoIP partnerships to tariff and bill end office switching charges.  

In so holding, the Commission “treated interconnection, formerly the sine qua non of end office 

switching, as a mere technical exigency of TDM networks and not an inherent function of end-

office switching.”  AT&T, 841 F.3d at 1051 (citing Declaratory Ruling ¶ 30).  The Commission 

instead focused on certain “call control” functions and “pronounced this the functional equivalent 

of end-office switching.”  Id. (citing Declaratory Ruling ¶ 28).  As the D.C. Circuit’s decision in 

AT&T makes clear, however, the Declaratory Ruling’s focus on “call control” functions as the 

distinguishing feature of end office switching finds no support in the rules, the Transformation 

Order, the realities of the network, or sound policy.    

First, as the D.C. Circuit noted, the Commission’s reliance on “call control” functions 

required the adoption of a completely “new functional equivalence approach” that was at odds 

with the longstanding approach applicable in all other access charge contexts.  AT&T, 841 F.3d at 
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1052 (quoting Declaratory Ruling ¶ 26 & n.98).  Indeed, as the AT&T court noted, the Commission 

conceded that “interconnection is ‘critical’ to end office switching in a TDM call.”  AT&T, 841 

F.3d at 1056 (citing Declaratory Ruling ¶ 30).  The standard functional equivalence test focuses 

on whether LEC-VoIP partnerships provided such interconnection—which, as explained above in 

Part I, they do not.  The “‘new’ approach” instead required a supposedly “holistic” approach to 

how calls are delivered rather than a “narrow” comparison of “key physical switching functions.”  

AT&T, 841 F.3d at 1052 (quoting Declaratory Ruling ¶¶ 26-27).   

As the court found, however, the Commission’s new “holistic” approach—unmoored from 

“‘physical switching functions’”—was so devoid of content as to be meaningless.  AT&T, 841 

F.3d at 1052 (quoting Declaratory Ruling ¶¶ 26-27).  Nothing in either the rules or the 

Transformation Order suggests the Commission intended to adopt a special functional equivalence 

test for VoIP services.  To the contrary, the Transformation Order expressly re-adopted the 

Commission’s “long standing policy” that LECs “‘should charge only for those services that they 

provide.’”  Transformation Order ¶ 970 n.2020 (quoting Eight Report and Order, ¶ 21).  As 

Chairman Pai has explained, the established functional equivalence test was “codified in other 

rules,” was “nothing new,” and was “more than a decade old when the FCC adopted the 

[Transformation Order].”  Pai Dissent at 1618.  By “adopting that time-tested approach, the FCC 

implicitly adopted its accompanying precedent”—not a completely new test.  Id.; see also O’Rielly 

Dissent, at 1620 (“Over several decades, the Commission has given meaning to the key terms at 

issue here; namely, ‘end office switching’ and ‘functional equivalent.’”).   

Second, under this new “holistic” functional equivalence test, the Commission identified 

“call control” functions as the “essential, defining purpose of end-office switching, while 

‘interconnection’ was not.”  AT&T, 841 F.3d at 1053 (citing Declaratory Ruling ¶¶ 28-30).  As the 
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D.C. Circuit correctly found, however, “call control” functions do not distinguish end office 

switching from tandem switching.  AT&T, 841 F.3d at 1053.   

The Declaratory Ruling described “call control” as consisting of “call set-up and the 

intelligence associated with it.”  Id.; see Declaratory Ruling, ¶ 28.  As the court explained, call 

set-up functions occur in conjunction with the signaling network and call-related databases, and 

“to the extent that end-office switches possess any of the ‘intelligence associated with call set-up,’ 

that intelligence appears to be shared with tandem switches.”  AT&T, 841 F.3d at 1053 (citing 

numerous authorities).  “Because both tandem and end-office switching process ‘intelligence 

associated with call set-up,’ the Declaratory Ruling’s functional equivalence analysis fails to 

distinguish between them.”  Id.; see also AT&T 1/17/13 Ex Parte at 12-13 & Att. A.  As explained 

more fully in the next section, CenturyLink’s attempts to rehabilitate the Declaratory Ruling’s 

“call control” approach all fail. 

Third, the Declaratory Ruling’s interpretation creates a grossly asymmetrical result.  As 

the AT&T court noted, the YMax Order rested in part on the fact that “[c]harges for [end office] 

switching . . . ‘are authorized by law to allow local exchange carriers to recover the substantial 

investment required to construct the tangible connections between themselves and their customers 

throughout their service territory.’”  AT&T, 841 F.3d at 1056 (quoting YMax Order ¶ 40 & n.117).  

This is why end office charges have traditionally been higher than tandem charges.  YMax Order 

¶ 40 (“[a]s a result, end office switching rates are among the highest recurring intercarrier 

compensation charges” and, indeed, YMax’s end office charges “greatly exceed all other recurring 

rates in its Tariff”).   

As the court found, these facts present yet “an additional problem” for the Declaratory 

Ruling’s position.  AT&T, 841 F.3d at 1056.  AT&T and other providers of the true functional 
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equivalent of end office switching have made significant investments to deploy local facilities, in 

neighborhoods, that are actually connected to loop-like facilities that carry Internet broadband 

services directly to end users’ homes.  VoIP-LEC partnerships have not made comparable 

investments, and do not have any facilities that actually connect to end user lines.  Thus, under the 

Commission’s symmetrical framework, under which “comparable uses of the network should be 

subject to comparable intercarrier compensation charges” (Transformation Order ¶ 949), carriers 

that perform end office functions can charge for end office services, whereas carriers that do not 

perform such functions cannot.  See AT&T 1/17/13 Ex Parte at 14-15; Pai Dissent at 1619 (“it’s 

no surprise that VoIP providers performing differing functions would entitle LECs to differing 

intercarrier compensation, nor that a VoIP provider that interconnects a call with a customer’s last-

mile facility performs the function of end office switching whereas a VoIP provider that transmits 

calls to an unaffiliated ISP for routing over the Internet does not”); O’Rielly Dissent at 1621 (“The 

charges for end office switching have been so high precisely because of the substantial costs of 

performing the function of connecting trunks and loops; costs that are not justified if providers 

simply place calls onto the Internet.  Allowing such providers to pocket the difference does nothing 

to guarantee that they will use it to deploy IP networks.  But it does promote artificial competition, 

marketplace distortions, and arbitrage”). 

The Declaratory Ruling suggested that the VoIP rule need not require interconnection for 

end office switching because, in a VoIP-PSTN call, “‘the customer is separately paying for [the] 

broadband connection, which interconnects’ the call.”  AT&T, 841 F.3d at 1056 (quoting 

Declaratory Ruling ¶ 30).  As the AT&T court noted, that fact cuts the other way.  The fact that 

the VoIP end user has separately contracted with an unaffiliated ISP to provide the last-mile 

broadband connection—“which interconnects the call”—confirms that someone other than the 
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LEC-VoIP partnership is providing the functional equivalent of end office switching.  AT&T, 841 

F.3d at 1056 (“That the customer is paying for the broadband interconnection doesn’t support the 

conclusion that interconnection is unnecessary for end-office switching—it merely indicates that 

it is provided by a party other than a VoIP-LEC.”). 

Fourth, and relatedly, the Declaratory Ruling’s position would encourage regulatory 

arbitrage.  See O’Rielly Dissent, at 1621.  Over-the-top LEC-VoIP partnerships have the ability to 

offer service by making very small investments in softswitch, gateway, and similar equipment.  

Because over-the-top LEC-VoIP partnerships receive traffic over the Internet rather than from 

individual loops, these small investments can process calls coming from anywhere in the country 

or the world.  For example, YMax’s equipment, which served callers all over the world, fit into a 

single rack located in Dallas.  YMax Order, ¶ 7.  Accordingly, if such equipment could be deemed 

an “end office” with the worldwide Internet as its “loop,” over-the-top VoIP providers would be 

able to establish a single end office to serve the entire country (or the world) with a negligible 

investment, relative to the providers that make significant investment in deploying broadband 

facilities to end users’ premises.   

Any such interpretation of the rules would invite arbitrage on a massive scale.  Relying on 

their misinterpretation of the rules, many over-the-top VoIP providers have rushed to set up the 

minimal equipment necessary to assess the higher end office charges nationwide—as if they had 

deployed end office switches in every neighborhood in the nation—even though they would not 

have made the sorts of capital-intensive investments in neighborhood IP networks that would 

actually justify the higher charges.  Although most terminating end office access charges have now 

transitioned to bill-and-keep, the arbitrage issue remains a live one because LEC-VoIP 



 

20 

partnerships in recent years have shifted their efforts to originating access, with “8YY 

aggregation” schemes as the prime strategy.    

The Commission’s intercarrier compensation framework is intended to “promote 

investment in and deployment of IP networks.”  Transformation Order ¶ 968.  A rule that 

permitted LEC-VoIP partnerships to set up a rack of equipment and begin assessing end office 

switching charges nationwide would undermine that goal.  Rather than invest in next-generation 

broadband IP networks, VoIP providers would divert their efforts toward 8YY aggregation and 

other originating access schemes, making minimal investments in softswitches and the like and 

piggy-backing on the far more extensive investments that facilities-based broadband Internet 

access providers have made.  Such a result would be directly contrary to the Transformation Order, 

which expressly disclaimed any intent to “disadvantage providers that already have made these 

investments” in advanced IP networks.  Id.  End office switching charges, by contrast, would 

improperly provide over-the-top VoIP providers “an artificial regulatory advantage in costs and 

revenues relative to other market participants.”  Transformation Order ¶ 40. 

III. THERE IS NO MERIT TO CENTURYLINK’s EFFORT TO SIDESWIPE THE 
TEXT OF THE 2011 RULES, THE DECADES OF PRECEDENT ESTABLISHING 
THE MEANING AND APPLICATION OF THOSE RULES TO OVER-THE-TOP 
VoIP TRAFFIC.   

CenturyLink’s Petition repeats the argument that certain “call control” functions are the 

distinguishing feature of an end office switch, rather than interconnection to loops.  The D.C. 

Circuit already found this purported distinction to be arbitrary, and CenturyLink’s latest attempt 

adds nothing.  Indeed, in attempting to address the D.C. Circuit’s criticisms, CenturyLink all but 

concedes that all switches perform such call control functions in conjunction with the signaling 

network—just as the D.C. Circuit found.  CenturyLink’s remaining points, which are mostly 

defensive, are also meritless.   
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A. CenturyLink Cannot Show That “Call Control” Functions Are The 
Distinguishing Feature of End Office Switches.   

CenturyLink’s affirmative case collapses quickly.  CenturyLink claims that the 

distinguishing feature of an end office switch is that it performs a “distinctive” role in call set-up 

and take-down.  According to CenturyLink, the originating end office “receives and initially 

processes the dialed or outpulsed digits to determine the network address to which the call will be 

routed” (Pet. at 10), and the terminating end office signals the SS7 network that an “answer” has 

occurred if the called party answers the call (Pet. at 11).  CenturyLink claims that other network 

elements, including tandem switches and SS7 signaling systems, do not perform these functions.  

Pet. at 10-11. 

There is nothing whatsoever new in this argument, and the D.C. Circuit already found this 

purported distinction to be arbitrary.  Citing multiple FCC orders, the Court noted that all TDM 

switches (including tandem switches) perform these sorts of call set-up and call control functions 

and—equally important—do so not by themselves but in conjunction with the signaling network.  

AT&T, 841 F.3d at 1053.  Accordingly, the court concluded that such call control functions did 

not distinguish end office switches from tandem switches:  “[b]ecause both tandem and end-office 

switching process ‘intelligence associated with call-setup,’ the Declaratory Ruling’s functional 

equivalence analysis fails to distinguish between them.”  Id.    

In attempting to answer the court’s criticism, CenturyLink all but concedes that call control 

functions are not a unique function of end office switches.  Pet. at 11-12.  In discussing the cases 

the D.C. Circuit cited, CenturyLink acknowledges: 

o An originating end office switch initiates call setup “via the SS7 network.”  Id. at 
11.   

o Whenever the LEC network establishes a transmission path via a tandem switch, 
the signaling network exchanges the same type of call set-up messages (e.g., an 
“initial address message,” or “IAM”) with the tandem as it does with the end office.  
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Id. at 11-12 (quoting Ameritech Operating Cos., 11 FCC Rcd. 3839, ¶ 5 (CCB 
1997) (“Ameritech”)); see also id. at 11 (“the tandem switch receives the call set-
up message and acts upon it, in some cases issuing further call set-up messages”). 

o In fact, the signaling network exchanges these types of messages with every switch 
in the call-flow (end office, tandem, and IXC switches).  Id. at 12 (quoting 
Ameritech ¶ 5 (“The process of transmitting IAMs to SSPs continues along the path 
of the telephone call until an IAM is transmitted to the SSP serving the calling 
party.”)).      

At the end of the day, CenturyLink cannot and does not argue that end office switches are 

the only switches that issue or process call setup or call control messages.  Instead, CenturyLink 

is trying to claim that there is something special about the fact that end office switches send the 

first or last such messages in a chain of similar or identical messages that all switches send and 

receive as they interact with the signaling network.14  But end office switches are the first and last 

switches in the call-flow because they are interconnected to the loop at each end.  In a pure TDM 

network, the switch that is interconnected to the loop will be either the first or the last switch in 

the call-flow and thus, by necessity, would send the “initial” or “answer” call control messages to 

other switches via the signaling network.  CenturyLink is relying on functions that are merely a 

by-product of (and inextricably linked to) the fact that end offices interconnect to loops.  Such 

“initial” or “answer” call control functions are not distinguishing features of end office switches 

independent of the fact that such switches interconnect directly, via a loop, to the end user.  

Equally important, the IP address and SIP messages that a LEC-VoIP partnership process 

do not replicate end office functions.  The IP address provides no information about where the 

called party is physically located, how the call will be routed, or what type of facility serves the 

                                                 
14 See, e.g., Petition, Declaration of Adam Uzelac, at ¶ 4 (filed May 11, 2018) (“Uzelac Decl.”) 
(“Though, as the D.C. Circuit noted, all switches perform functions related to call set up and 
control, the end office local switch performs specific and unique functions that are not replicated 
by remotes, tandems, or the SS7 network” (emphasis added)). 
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end user.  See, e.g., AT&T 1/17/13 Ex Parte at 3-4.  Similarly, SIP is a protocol used over Network-

to-Network Interfaces (e.g., between a tandem and an end office or between switches of different 

networks) as well as User-to-Network Interfaces.  Accordingly, from the standpoint of functional 

equivalence, such SIP messages could be tandem as well as end office functions.   

The exchange of SIP messages does not perform the work of separating calls from trunks 

and putting them onto individual subscriber lines.  Indeed, two end users sitting at their computers 

can send the same types of SIP messages to each other directly using a peer-to-peer Internet voice 

service like the one at issue in the Pulver Order.15  The Commission held in that order, however, 

that facilitating the exchange of such SIP messages is independent of any underlying 

“telecommunications”; indeed, for that very reason, the Commission held that Pulver’s service 

was not even subject to Commission regulation.16  In other words, SIP messages are merely “call 

control” functions that occur at the application layer; they do not perform the work of 

interconnection.  

B. CenturyLink’s Remaining Arguments Are Meritless.   

CenturyLink’s remaining arguments, which attempt to rebut D.C. Circuit criticisms or 

otherwise muddy the waters as to what end offices do, all fail as well. 

1.  CenturyLink claims (at 15-16) that paragraph 969 of the Transformation Order 

supports the proposition that the new rules endorse an “expansive view” of functional equivalence 

that is not tied to “who provided last-mile transmission.”  This is not accurate.  The passage it 

quotes states simply that the rule will permit a LEC to assess charges on behalf of its VoIP partner 

                                                 
15 See Petition for Declaratory Ruling that Pulver.com’s Free World Dialup Is Neither 
Telecommunications Nor a Telecommunications Service, 19 FCC Rcd. 3307, ¶ 11 (2004) (“Pulver 
Order”).   
16 See Pulver Order ¶¶ 11-12 (finding that users of Pulver service sent “SIP invites” and “SIP 
byes” but Pulver nonetheless provided no “telecommunications”). 
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that ‘uses Internet Protocol facilities to transmit such traffic to [or from] the called party’s 

premises.’”  Transformation Order, ¶ 969 (emphasis added) (quoting Letter from M. McManus, 

Comcast, to M. Dortch, FCC, Connect America Fund, et. al., WC Docket Nos. 10-90, et. al., Att. 

1 at 2 (filed Sept. 22, 2011)).  In other words, the new rules extend the functional equivalence test 

to the IP facilities of the LEC’s VoIP partner.  Id.; see also id. ¶ 970 (“Our rules do not permit a 

LEC to charge for functions performed neither by itself or its [VoIP] partner”).   

As CenturyLink acknowledges (at 15), the D.C. Circuit specifically held that these 

passages in Paragraphs 969 and 970, if anything, seem “[o]n their face . . . to deny an over-the-top 

provider authority to charge end-office switching rates” because they “do not supply a last-mile 

connection and their end users must obtain broadband transmission from others.”  AT&T, 841 F.3d 

at 1054.  Paragraph 969 is thus strong evidence that, in 2011, the Commission intended that its 

functional equivalence test meant that end office switching charges were reserved for facilities-

based LEC-VoIP partnerships, which deploy equipment that perform the functional equivalent of 

end office switching by placing calls on last-mile facilities.  Id.  In short, paragraph 969 does not 

help, but rather harms, CenturyLink’s case, and it supports AT&T’s view that over-the-top VoIP 

providers perform the functional equivalent of tandem switching.  AT&T, 841 F.3d at 1052-54; see 

Section I, supra.   

2. CenturyLink’s suggestion (at 17) that LEC-VoIP partnerships cannot tell the 

difference between facilities-based VoIP calls and over-the-top VoIP calls is unavailing.  The two 

types of providers have fundamentally different physical arrangements:  facilities-based VoIP 

providers generally establish direct connections with their affiliated ISPs, whereas over-the-top 

LEC-VoIP partnerships require their end users to obtain separate internet connection and then 

generally accept calls from (or deliver calls to) the public Internet (and thus have no idea who or 



 

25 

where the ISP is).  E.g., AT&T, 841 F.3d at 1050-51 (distinguishing between facilities-based and 

over-the-top partnerships); Pai Dissent, at 1616 (same); id. at 1619 (same); O’Reilly Dissent, at 

1620-21 (same); Declaratory Ruling, ¶ 2 & ¶ 11 n.35 (same, and citing Commission precedent 

“divid[ing] VoIP providers into two general types: (1) facilities-based VoIP providers and (2) 

‘over-the-top’ VoIP providers.”); AT&T 1/17/13 Ex Parte at 2-5.  This fundamental difference in 

the two types of arrangements—and the relative ease of identifying the difference—underscores 

that the two types of providers perform different functions.    

Some LECs are involved in VoIP partnerships that involve 100 percent over-the-top VoIP 

traffic.17  To the extent, however, that a LEC must determine the percentage of its billed charges 

to an IXC that consist of over-the-top VoIP services that must be billed at no more than a tandem 

rate, the Commission’s Transformation Order provides guidance on how to accomplish that task 

for VoIP traffic in general, and the Commission can re-emphasize that a similar process applies 

for over-the-top VoIP traffic.  See Transformation Order, ¶¶ 962-67 (to identify VoIP traffic, no 

“particular call detail information” is required but carriers can supplement such information with 

“the use of jurisdictional factors or the like . . .”).   

The Commission also allowed LECs to include specific tariff provisions to identify VoIP 

traffic, including requirements for supporting information such as “traffic studies or other 

reasonable analysis that are subject to audit,” so long as they are a “reasonable tool (in addition to 

information the terminating LEC has about VoIP customers it is serving).”  Id. ¶ 963.  Many 

LECs—including CenturyLink’s Level 3 affiliate—have included such tariff provisions, allowing 

them (i) to request information from access customers to determine the overall percentage of VoIP 

                                                 
17 See, e.g., O1 Commc’ns v. AT&T Corp., 2017 WL 8294245, at *1, n.1 (N.D. Cal. Dec. 17, 2017) 
(the LEC “acknowledges that it exclusively provided services in conjunction with over-the-top 
voice-over-IP providers since April 1, 2012”). 
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traffic and (ii) to verify and audit the information.  E.g., Level 3 Communications, LLC, Tariff 

F.C.C. No. 4, §§ 3.4.6 (“Identification and Rating of VoIP-PSTN traffic); id. § 3.4.10 (“[Percent 

VoIP Usage (“PVU”)] Factor Verification”) (Level 3 can request an “overview of the process used 

to determine the PVU factors, the call detail records, description of the method for determining 

how the end user originates and terminates calls in IP format, and other information . . . in order 

to validate the PVU”).  Under the Commission’s guidance in the Transformation Order, LECs like 

Level 3 that bill a percentage of over-the-top VoIP traffic are thus required to provide, upon 

request, the same type of information to their access customers, so that the LECs’ charges for over-

the-top VoIP traffic can be verified and/or audited.    

3. CenturyLink argues (Pet. at 17-20) that defining the end office as connecting trunks 

to loops is “circular” and “incoherent.”  It claims that all TDM switches aggregate traffic, that it is 

not obvious how to distinguish between trunks and loops “as a matter of network architecture,” 

and that defining trunks and loops by reference to the end office is circular.  Notably, this is an 

argument that there is substantial confusion within the TDM world today as to what a “trunk,” a 

“loop,” and an “end office” is.  See Pet. at 18-19.  In reality, these TDM functions are some of the 

most settled and well-understood concepts in telecommunications (see supra Part I.A); there are 

no substantial and persistent disputes in the TDM world about when incumbent LEC end office 

charges are appropriate, nor does any carrier dispute that the “line side” of end office switches 

interconnect with loops.  Attempts to muddy the waters about the functions to which the VoIP 

services are being compared are unavailing.       

4. CenturyLink argues that interconnection to loops cannot be a function of end office 

switches because line port costs are not recovered through end office switching charges.  Pet. at 

21-22.  Again, no one disputes that end office switches have line ports that connect to carrier 
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common lines (i.e., loops)—as CenturyLink’s argument implicitly concedes.  The mere fact that 

the Commission shifted line port costs from the end office switching charge to common line 

charging elements in 1997 (largely for cost-causation and rate design reasons) does not change the 

fact that end office switches interconnect to loops, and that interconnection to loops is what 

distinguishes end office switches from tandem switches.  See supra, Part I. 

5. Finally, CenturyLink disputes the proposition that end office switching charges are 

typically higher than tandem charges because they cover smaller geographic areas.  Pet. at 22-23.  

As discussed above, the Commission itself explained in the YMax Order that “[c]harges for [end 

office] switching” are typically higher because they “‘are authorized by law to allow local 

exchange carriers to recover the substantial investment required to construct the tangible 

connections between themselves and their customers throughout their service territory.’”  AT&T, 

841 F.3d at 1056 (quoting YMax Order ¶ 40 & n.117).  CenturyLink certainly cannot claim that 

end office switching charges are higher because their “call control” functions (which are computer 

messages and queries) are more costly to perform.18 

                                                 
18 If the Commission were to adopt CenturyLink’s interpretation of the rule, it could do so only on 
a prospective basis.  “[W]hen there is a substitution of new law for old law that was reasonably 
clear, the new rule may justifiably be given prospective-only effect in order to protect the settled 
expectations of those who had relied on the preexisting rule.”  Verizon Tel. Cos. v. FCC, 269 F.3d 
1098, 1109 (D.C. Cir. 2001) (citation and quotation marks omitted).  As discussed above, it has 
been “reasonably clear” since 2011 that the Transformation Order rules, which rely on the terms 
“end office” and “functional equivalent” that have well-settled meanings, prohibit over-the-top 
LEC-VoIP partnerships from assessing end office switching charges.  Indeed, when the 
Commission tried to adopt the opposite view in the Declaratory Ruling, it had to adopt a 
completely new and unprecedented standard for “functional equivalence” that no party could have 
anticipated.  See AT&T, 841 F.3d at 1052; cf. Transformation Order ¶ 970 (reaffirming 
“longstanding policy” with respect to functional equivalence).  The D.C. Circuit, of course, found 
the Declaratory Ruling’s functional equivalence analysis to be “muddled” and unsupported, 
AT&T, 841 F.3d at 1053-54, and other courts, in the periods before the Declaratory Ruling was 
adopted and after it was vacated, have held that over-the-top providers may not assess end office 
switching charges.  Order Granting Summary Judgment in Part, O1 Communications, Inc. v. AT&T 
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January 17, 2013 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 
 
 Re: Notice of Ex Parte – CC Docket No. 96-45; CC Docket No. 01-92; WC Docket 

No. 03-109; WC Docket No. 05-337; WC Docket No. 07-135; WC Docket No. 
10-90; GN Docket No. 09-51 

 
Dear Ms. Dortch: 
 

In a series of recent ex parte filings, Level 3 and Bandwidth.com (“the CLECs”) argue 
that they are entitled to assess local end office switching charges for their limited role in 
partnering with various “over-the-top” VoIP providers to route to the public Internet calls to the 
VoIP providers’ end users.1  However, neither these CLECs nor their VoIP partners do not 
provide end office switching.  The CLECs point to various signaling and call setup functions that 
switches (and some non-switches) may perform, but for decades, it has been established in 
courts, in the industry, and at the Commission—including in the very proceeding relied on by the 
CLECs—that the defining characteristic of an end office switch is the “actual connection of 
[subscriber] lines and trunks.”2  The CLECs and their over-the-top VoIP partners indisputably do 
not perform the physical work of connecting and switching VoIP-PSTN calls onto individual 
subscriber lines, and thus do not provide end office switching or its functional equivalent.   

Rather, the CLECs simply dump the calls at issue in an undifferentiated stream onto the 
public Internet, over which they may travel for hundreds or even thousands of miles and over the 
facilities of multiple Internet backbone providers and ISPs before their ultimate delivery to the 
premises (or mobile device) where the over-the-top VoIP application is being used.  The CLECs 
and their VoIP partners are thus providing end office switching only if placing calls destined for 

                                                 
1 Letter from John T. Nakahata, et al., to Marlene H. Dortch, FCC, dated September 10, 2012 
(“CLEC 9/10/12 Ex Parte”); see also Letter from John T. Nakahata, et al., to Marlene H. Dortch, 
FCC, dated December 17, 2012 (“CLEC 12/17/12 Ex Parte”); Letter from John T. Nakahata, et 
al., to Marlene H. Dortch, FCC, dated October 4, 2012 (“CLEC 10/4/12 Ex Parte”). 
2 In the Matter of Petitions For Reconsideration and Applications For Review of RAO 21, 12 
FCC Rcd. 10061, 1066, ¶ 11 (1997) (“RAO Recon Order”). 
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multiple locations in a single undifferentiated stream onto the public Internet could be deemed to 
involve the same functions and work as using local switches to separate and place calls onto 
individual subscriber lines.  But the Commission recently and emphatically confirmed that the 
Internet is not equivalent to a subscriber line, and that the “exchange of packets over the 
Internet” does not entitle a carrier to assess end office switching charges.3   

The CLECs contend that principles of “symmetry” and fairness demand that they be 
allowed to assess end office switching charges notwithstanding their much more limited role, 
but, in truth, it is the CLECs that seek an unfair regulatory advantage.  End office switching 
charges are “among the highest recurring intercarrier compensation charges” precisely because 
actual providers of end office switching have made the “substantial investment” necessary to 
deploy local switches that have “tangible connections” with end users.4  When the CLECs and 
their VoIP partners route the calls at issue to the public Internet, in contrast, they make use of no 
local facilities and have no knowledge or control over where or how the calls will be routed once 
they are handed off to an intermediate Internet backbone provider at a peering point far removed 
from the neighborhood exchange facilities that actually separate the call onto the functional 
equivalent of a subscriber line.  The CLECs and their VoIP partners do not provide any function 
remotely equivalent to end office switching, and there is nothing asymmetric or unfair in the 
straightforward application of the Commission’s longstanding rules and policies that prohibit 
them from seeking compensation for work that they do not actually perform.5   

I. THE CLECS’ COMPENSATION ARGUMENTS ARE BASED ON AN 
INCOMPLETE AND MISLEADING DESCRIPTION OF THE VERY LIMTED 
ROLE THEY AND THEIR VOIP PARTNERS PLAY IN THE ROUTING OF 
VOIP-PSTN CALLS. 

The CLECs supply an impressive array of graphs, charts, and attachments filled with 
Internet Protocol and SIP jargon that they contend document their provision of end office 
switching in routing calls in the general direction of their VoIP partners’ end users (e.g., CLEC 
9/10/12 Ex Parte, Figs. 1 & 2, p. 11 & Att. A).  What is missing is any detailed description of 
how the calls are actually physically routed.  That routing—and the very limited role played by 
the CLECs and their VoIP partners—is simple to explain, and it forecloses the CLECs’ end 
office switching claims.   

Consider the following example:  a PSTN caller in New York uses AT&T to make a long 
distance call to a customer of one of Level 3’s over-the-top VoIP partners.  The called party is 
using her over-the-top VoIP application on a computer located at a residence served by AT&T’s 
U-verse broadband Internet facilities and service.  The called party’s over-the-top VoIP service is 

                                                 
3 AT&T Corp. v. YMax Commc’ns, 26 FCC Rcd. 5742, 5759, ¶ 44 (2011) (“YMax Order”). 
4 Id. at 5757, ¶ 40. 
5 Connect America Fund et al., 26 FCC Rcd. 17663, 18026, ¶ 970 (2011) (“Connect America 
Order”). 
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nomadic, and the called party has a Seattle phone number, but is actually using the VoIP service 
at a computer in Los Angeles.   

When the caller dials the phone number, AT&T carries the call on high-capacity 
interexchange trunks and hands the call off to the Level 3 media gateway in Seattle (because it is 
a Seattle number and Level 3 is the CLEC to whom the number is assigned).  Level 3 or its VoIP 
partner performs a lookup to determine the IP address of the computer associated with this phone 
number.6  Once they have determined the IP address of the end user, the only physical routing 
function they perform is to dump the packets (together with the packets associated with many 
other VoIP calls) onto the public Internet on another high-capacity IP link (here, to AT&T’s 
Internet backbone network). 

It is important to underscore that the IP address gives Level 3 or its VoIP partner very 
little information about where the end user is physically located, how the call may be ultimately 
routed to that user or even what type of connection will be used to deliver the call (e.g., cable, 
fiber, wireless).  IP addresses include a “prefix” that identifies the IP address as one of the 
millions served by a particular Internet backbone provider.  An AT&T address range thus tells a 
backbone provider with whom AT&T peers that this is an IP address that can be reached by 
delivering the information to a peering interconnection point with AT&T.  Except in unusual 
circumstances, Internet backbone providers use “hot potato” routing—i.e., backbone providers 
deliver traffic to other backbone providers at whatever peering point happens to be nearest.  
Thus, in this example, Level 3—a Tier 1 backbone provider—would deliver the packets over its 
own backbone network to its nearest peering point with AT&T, which happens to be in Seattle.7    

Beyond the peering point, however, Level 3 and its VoIP partner have no idea where the 
call goes and no control over how it is routed.  The IP address merely identifies the computer as 
one of millions reachable through the AT&T backbone network (both AT&T broadband 
customers and customers of the many other ISPs that are reachable over AT&T’s backbone 
facilities).8  Further, Level 3 and its VoIP partner not only lack control over the path to reach the 
                                                 
6 In this scenario, when the VoIP customer connects to this computer in Los Angeles, the client 
service will register the IP address of that computer in a database as being associated with that 
phone number.   
7 In the case of Bandwidth, which is not a Tier 1 Internet backbone provider, its role in routing 
the call is even more remote from the end user, because it is merely handing the call to other 
managed Internet service providers that perform even the minimal routing to another peering 
point that Level 3 would perform for itself. 
8 Although many IP addresses provide two other pieces of information that would give Level 3 
additional clues as to where the computer hosting the VoIP application may be, Level 3 would 
almost always ignore such information completely in favor of hot potato routing.  For example, 
some backbone providers may include with their IP prefixes a “metric” —i.e., a measure of how 
likely it is that a given IP prefix is closer to one peering point or another.  In this example, AT&T 
might use metrics to signal to Level 3 that this IP address is closer to its Los Angeles peering 
point than to Seattle.  Except in unusual circumstances, however, Level 3 would ignore the 
metric and deliver the packets in “hot potato” routing to Seattle anyway.  Similarly, an IP prefix 
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destination address once the call packets leave their network, they have no control over the return 
path.  In almost all cases, the return path is asymmetrical, and the return path will traverse not 
merely different routers and links, but possibly completely different ISP networks.   

Thus, while the CLECs’ charts include numerous “arrows” between their facilities and 
the end user, purporting to depict that their facilities establish a direct and fixed path to the end 
user, e.g., CLEC 9/10/12 Ex Parte, Figs. 1 & 2, Att. A, this is simply misleading.   

The reality is that Level 3 has a high-capacity IP link that dumps all calls in 
undifferentiated streams onto the public Internet through connections to its affiliated Internet 
backbone, which is in turn interconnected with AT&T’s backbone network.  Accordingly, a 
more accurate depiction of their role in call routing would be the following: 

Fig. 1. Call Routing NY POTS to Seattle VoIP

KEY
AT&T Long 
Distance

Level 3

AT&T 
U-Verse

Level 3 Gateway (Converts call 
to IP Format)

AT&T/Level 3 
Peering Point in 

Seattle, WA

AT&T IP 
Backbone 
Facilities

AT&T U-Verse 
Network (See 

Fig. 2)

Seattle

Los 
Angeles

 

The CLECs’ facilities do not place calls onto individual lines or IP links serving the end user.  
Rather, they place them on the Internet, where multiple providers may handle and route the calls 
before they reach the end user.   

                                                                                                                                                             
may include a list of the ISP networks (referred to as autonomous systems) through which this IP 
prefix has previously been routed, which would give Level 3 additional hints about which 
network or ISP subtending the backbone provider may serve this customer.  While this prefix 
metric may represent a routing “distance” for the entire prefix, the individual IP addresses could 
be spread geographically all over the originating ISP network.  But, here again, Level 3 would 
ignore such information, because Level 3 has no role or responsibility for routing those packets 
to whichever ISP may ultimately be serving this customer. 
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Further, the CLECs’ charts significantly understate the vast network of local facilities—
and the substantial work and functionality that these facilities provide—that the called party’s 
ISP must deploy in neighborhoods in order for the calls to be routed and switched onto facilities 
that directly serve the end user.9  Figure 2 below depicts the neighborhood facilities that AT&T 
deploys in connection with its U-Verse service in order to carry the CLEC VoIP calls (and other 
packets) to end users: 

AT&T IP Backbone Network
Service Router

(routes to 
multiple ESSs)

Ethernet 
Service 
Switch
(ESS)

IP 
DSLAM

Fig. 2. Neighborhood Facilities for U-Verse Service

ESS

Called Seattle VoIP Party, 
Currently in Los Angeles

AT&T neighborhood facilities include Service Routers which route to multiple 
ESSs, which in turn route to multiple IP DSLAMs within neighborhoods.  These 

IP DSLAMs serve many individual end users.

ESS

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

IP 
DSLAM

 

Using the example above, once the call reaches AT&T’s IP backbone network in Seattle, 
AT&T—not the CLECs or their VoIP provider partners—carries the call down to the Los 
Angeles area.  The call is then routed over numerous sets of routers and fiber transmission 
facilities, and it is the AT&T local broadband facilities that then place the call onto an individual 
IP link that connects to the end user. 

In short, Level 3 and its VoIP partners do not take calls from trunks and place them onto 
subscriber lines.  They take voice packets and pass them in bulk and in an undifferentiated 
stream onto the public Internet.  The only routing they perform is to send the packets in the 
direction of the nearest peering point with an Internet backbone provider.  Once the packets are 
delivered to the Internet peering point, they may travel hundreds or even thousands of additional 
miles and may traverse multiple networks before they finally reach a neighborhood ISP and an 

                                                 
9 CLEC 9/10/12 Ex Parte, Figs. 1 & 2, Att. A.  For instance, in Attachment A to the CLECs’ 
September 10, 2012 filing, the broadband ISPs’ extensive local facilities are depicted as a simple 
piece of telephone cabling, of the kind that can be purchased at Radio Shack. 
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individual subscriber facility that could be considered the functional equivalent of a subscriber 
telephone line.  If this is the functional equivalent of “end office switching,” then the term has 
lost all meaning.  

II. THE COMMISSION’S RULES SQUARELY PROHIBIT LEVEL 3 AND 
BANDWIDTH.COM FROM ASSESSING END OFFICE CHARGES FOR THE 
CALLS AT ISSUE. 

The Core End Office Switching Function Is Connecting End User Loops To Trunks, 
And Level 3 And Bandwidth.com Do Not Perform This Function For The Calls At Issue.  It 
has been established for decades that the core end office switching function is “interconnection, 
i.e., the actual connection of lines and trunks.”10  Because, as explained above, neither Level 3, 
nor Bandwidth.com, nor their over-the-top VoIP provider partners have facilities that connect 
trunks to loops, they are not providing end office switching functions.  Rather, these CLECs and 
their VoIP partners set-up calls and provide an intermediate link in the middle of those calls, 
often far from the end user, that is more akin to interexchange transiting service or (at most) 
tandem switching, and that is not end office switching. 

A local, or end office, switch is widely recognized as the switch that terminates the loop 
transmission facilities that connect directly to end user customers.  While end office switches 
have other functions, such as using signaling networks to help set up or take-down calls and 
perform other call management functions, the Commission has emphasized that the 
“characteristic that distinguishes” an end-office switch from other switches and central office 
equipment (RAO Recon Order at 10067, ¶ 11) is that the end office switch takes commingled 
calls from trunks, and selects and places the particular call for a particular end user onto the 
dedicated loop facility that directly connects the end office switch with that end user (and vice-
versa).  No other facility performs this function. 

Indeed, this core function has been widely recognized for decades in court proceedings 
and in the industry.  Courts have recognized that end office switches are connected to loops and 
thus “directly serve customers in a particular local calling area”11  Basic telecommunications 
dictionaries define end office switches as local switches “in which trunks and loops are 
                                                 
10 RAO Recon Order at 10067, ¶ 11. 
11 SBC Inc. v. FCC, 414 F.3d 486, 491 (3d Cir. 2005); Verizon Commc’ns v. FCC, 535 U.S. 467, 
489-90 (“the loop runs from terminals to local switches”) (2002); Atlas Tel. Co. v. Okla. Corp. 
Comm’n, 400 F.3d 1256, 1264 (10th Cir. 2005) (“the terminating carrier’s end office 
switch…directly serves the called party.”); Ind. Bell Tel. Co. v. McCarty, 362 F.3d 378, 384 (7th 
Cir. 2003) (defining “end-office switch” as “a computer that directly serves the…customer being 
called.”); Paetec Commc’ns v. MCI Commc’ns Servs., 712 F. Supp. 2d 405, 413 (E.D. Pa. 2010) 
(describing “end-office” as “switch-to-end-user-customer.”); Sprint Commc’ns. Co. v. Neb. PSC, 
2007 U.S. Dist. LEXIS 66902 at * 13 (D. Neb. 2007) (“the end office switch…directly serves the 
called party.”); MCI WorldCom Commc’ns v. Pac. Bell Tel. Co., 2002 U.S. Dist. LEXIS 4789 at 
*6 (N.D. Ca. 2002) (“End office switches transfer calls to and from customers within a small 
geographic area.”). 
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terminated and switched.”12  And, significantly, in light of the Commission’s rules that a 
competitive LEC’s access services must be functionally equivalent to those of incumbent LECs, 
47 C.F.R. § 61.26, the switched access tariffs of incumbent LECs uniformly define the term “end 
office switch” to be “a local Telephone Company switching system where Telephone Exchange 
Service customer station loops are terminated for purposes of interconnection to trunks.”13 

The Commission’s own rules and orders are equally clear that an end office switch’s core 
function is to take a call from a trunk and place it on a particular end user loop, so that the call is 
terminated to the end user.  For example, the Commission’s STATISTICS OF COMMUNICATIONS 
COMMON CARRIERS – “one of the most widely used reference works in the field of 
telecommunications” – states that “[c]entral office switches are assemblies of equipment and 
software designed to establish connections among lines and between lines and trunks.”14    

                                                 
12 Javvin Tech., NETWORK DICTIONARY, at 92 (“Central Office (CO) is the local switching 
facility of a telephone company to which telephones are connected.  Central Office is a common 
carrier switching center in which trunks and loops are terminated and switched”) available at 
books.google.com/books?isbn=1602670005; www.telecomdictionary.com (“[a]n end office is a 
switching system that interconnects calls between local customers and the telephone network.  
Each end office switch can usually supply service up to 10,000 customers”); NEWTON’S 
TELECOM DICTIONARY, 25th Ed. at 435 (2009) (defining “end office” as a “central office to which 
a telephone subscriber is connected.  Frequently referred to as a Class 5 office.  The last central 
office before the subscriber’s phone equipment.  The central office which actually delivers dial 
tone to the subscriber.  It establishes line to line, line to trunk, and trunk to line connections.”). 
13 See, e.g., Att. B (compilation of excerpts of incumbent LEC tariffs, defining end office switch 
to be a system where “customer station loops are terminated for purposes of interconnection to 
trunks”).   
14 FCC, STATISTICS OF COMMUNICATIONS COMMON CARRIERS, 2006/07 Ed., at iii, 116 (rel. Sept. 
2010); id. at 115 (“Switched access lines connect end-user customers with their end office for 
switched services.”); see also, e.g., Southwestern Bell Tel. Co., 12 FCC Rcd. 19311, n. 23 (1997) 
(“An incumbent LEC’s ‘central office’ is where the local loops serving end users interconnect 
with the LEC’s exchange system”); In the Matter of Review of the Section 251 Unbundling 
Obligations of Incumbent LECs, 18 FCC Rcd. 16978, 17244, ¶ 429 (“an important function of 
the local circuit switch is as a means of accessing the local loop”), vacated in part on other 
grounds, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004); Application of Indiana Switch Access 
Div, 1986 FCC LEXIS 3689, n.5 (“End office is defined as a local switching office where loops 
are terminated for purposes of interconnection to each other and to trunks”).  Likewise, in 
defining the terms “loops,” “subscriber lines” and “transport,” the Commission has made clear 
that an end office places calls from trunks onto loops or subscriber lines, i.e., transmission 
facilities that “directly serve[]” a particular subscriber.  See, e.g., 47 C.F.R. § 51.701(c) (defining 
transport as the transmission from an interconnection point to the terminating carrier’s end office 
switch that directly serves the called party”) (emphasis added); Ameritech Operating Companies 
Petition for Declaratory Ruling, 11 FCC Rcd. 14028, 14041-14032, ¶ 6 (1996) (“the facilities 
that connect subscriber premises and LEC end office switches, [are] also known as ‘local loops’ 
or ‘subscriber lines.’”); Qwest Commc’ns v. No. Valley Commc’ns, 26 FCC Rcd. 8332, n.38 
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Further, in the very RAO proceeding upon which the CLECs so heavily rely (CLEC 9/10/12 Ex 
Parte, at 3, 4, 10), the Commission stated that “interconnection, i.e., the actual connection of 
lines and trunks, is the characteristic that distinguishes switches from other central office 
equipment.”15 

As explained above, the CLECs’ facilities manifestly do not actually connect lines and 
trunks.  Their argument that they provide local end office switching functions thus depends on 
the view that a facility that places calls in an undifferentiated stream onto the public Internet is 
performing the same function as an end office switch that places a call on an individual 
subscriber line.16  But the Commission has emphatically rejected this argument.  In its YMax 
Order, the Commission addressed claims by a competitive LEC that it was entitled to collect end 
office switching and other access charges, even though its tariff defined end office switch using 
the traditional and established meaning, namely a facility where end user loops are terminated 
and interconnected with trunks.17  Like the CLECs here, YMax depended on the local facilities 
of unaffiliated broadband ISPs to carry calls to and from calling and called parties.18  YMax also 
merely handed calls off to the public Internet, and yet YMax argued that its facilities were the 
same as an end office switch because they created a “virtual channel” by “exchang[ing] streams 
of IP packets transmitted over the Internet,” which “serves the same functions as a legacy fixed 
loop” and thus as a traditional end office switch.19   

The Commission squarely rejected the argument that a facility that places a call on the 
Internet is the same thing as a facility that places a call onto a loop.  It explained that “[u]nder 
this interpretation, the ‘virtual loops’ YMax claims to provide would be of indeterminate length 
and configuration.  They could extend thousands of miles via numerous intermediaries 
throughout the country (or even the world), or only a few miles via a couple of intermediaries in 
contiguous states. . . . If this exchange of packets over the Internet is a ‘virtual loop,’ then so too 

                                                                                                                                                             
(2011) (common lines are the “facilities [that] link[] a particular individual or entity to a CLEC’s 
central office”). 
15 RAO Recon Order, 12 FCC Rcd. 10061, 10067, ¶ 11. 
16 See 9/10/12 Ex Parte at 4.  The CLECs’ contention that they provide local switching 
necessarily means that what they euphemistically call the “shared facilities” between their 
softswitch and the end user—which consists of the intercity networks of multiple Internet 
backbone providers and the intra-exchange transport networks, routers, and multiplexers of ISPs 
or other local carriers—constitute the functional equivalent of a “common line” for purposes of 
that rule. 
17 YMax Order at 5755-5756, ¶¶ 37-38.   
18 Id. at 5745-5746, 5757, ¶¶ 5, 7, 41.   
19 See, e.g. id. at 5758-5759, ¶¶ 42, 44 (“In essence, YMax contends that the entire worldwide 
Internet—from a Called/Calling Party’s premises through the network of the Called/Calling 
Party’s ISP, through the networks of other ISPs, up to an including the connection YMax 
purchases from its own ISPs . . . comprises a ‘virtual loop’ that terminates at [its] equipment”). 
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is the entire public switched telephone network—and the term ‘loop’ has lost all meaning.”20  
The arguments advanced by the CLECs here are indistinguishable from those the Commission 
already has flatly rejected in its YMax Order.   

The CLECs’ arguments are also foreclosed by the Commission’s Clarification Order of 
its new Connect America rules.  In that Order, the Wireline Competition Bureau rejected a 
request by a carrier (again, YMax) for the Commission to clarify that a LEC provides the 
“functional equivalent” of traditional access services, and can charge the full benchmark access 
rate, including end office switching charges, “regardless of how or by whom the last‐mile 
transmission is provided.”21  In particular, YMax said that it appeared that under the 
Commission’s new rules, “if the physical transmission facilities connecting the IXC and the 
VoIP service customer are provided in part by one or more unrelated ISPs (as is the case with 
YMax or ‘over‐the‐top’ VoIP providers such as Skype or Vonage), then the LEC and its VoIP 
service partner are not performing the ‘access’ function and cannot charge for it.”22  YMax asked 
the Commission to hold that this was not the case, and in support of its proposed interpretation, 
YMax specifically cited comments filed by Level 3 that had argued—as Level 3 and 
Bandwidth.com do today—that it should be “not necessary” for LECs to “provid[e] ‘loop 
facilities’ or any other physical connection to the VoIP customer.”  Id. at 3.23  The Bureau 
“disagreed” with and rejected YMax’s proposals to clarify the Connect America Order.  
Clarification Order at 2144, ¶¶ 4-5.  The Clarification Order instead re-affirmed that the 
Commission’s rules do “not permit a local exchange carrier to charge for functions not 
performed” by the LEC itself or its VoIP partner.  Id. at 2144, ¶ 4. 

In short, the CLECs’ position that they provide end office switching functions would 
require the Commission to drain all meaning from the terms “end office” and “switching.”  An 
end office switch is not just any piece of equipment in a network that interacts in some fashion 
with the end user.  Rather, it is the local neighborhood facility that switches and places calls to a 
particular end user onto the specific loop transmission facility that is directly connected to that 
end user.  The facilities of the CLECs, by contrast, are not connected to individual subscriber 
lines, but to a single pipe to the public Internet—from where voice packets are then sent, via 
                                                 
20 Id. at 5758-5759, ¶ 44. 
21 Clarification Order, 27 FCC Rcd. 2142, 2144, ¶ 4 (2012) (discussing Letter of John B. 
Messenger, counsel for YMax, to Marlene H. Dortch, FCC, at 1 (Feb. 3, 2012) (“Messenger 
Ltr.”)). 
22 Messenger Ltr. at 2 (emphasis added). 
23 YMax also quoted directly from Level 3 filings that had argued—again, as Level 3 does today 
—that “‘it is important for there to be a clear rule as to when a LEC is providing end office 
functionality and therefore can collect end office switching access charges, either originating or 
terminating.’  Level 3 therefore urged the Commission to ‘establish a bright-line test that defines 
a LEC to be eligible to receive end office switched access charges when it is identified in the 
NPAC database as providing the calling party or dialed number.’”  Id. at 3.  YMax then argued 
that the Connect America Order’s “purpose was clearly to implement the ‘bright line’ rule urged 
by Level 3.”  Id. at 4.  The Bureau disagreed. 
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multiple ISPs and multiple routes, to end users that can be in multiple exchanges, multiple 
LATAs, multiple area codes, or even multiple states.   

The Connect America Rules Prohibit The CLECs’ End Office Charges.  Although the 
CLECs do not perform end office switching functions as that term is universally understood in 
the industry and under decades of Commission and court precedent, they nonetheless claim that 
they are entitled to assess end office switching charges under various provisions of the 
Commission’s new Connect America rules.  Specifically, they point to Rule 51.913 and the 
Commission’s “symmetry” framework for VoIP-PSTN calls.24  In reality, the Commission’s 
Connect America rules flatly prohibit the CLECs from charging end office switching in these 
circumstances, and none of the CLECs’ contrary interpretations of these rules withstands 
scrutiny.   

In its Connect America Order, the Commission re-affirmed that its “long standing 
policy” is that LECs “should charge only for those services that they provide.”  Id. at 18026, 
¶ 970.  As to incumbent LECs, this policy has been applied for decades, and in 2004 the 
Commission confirmed that this common sense rule applies to competitive LECs as well.25  At 
that time, some competitive LECs—like Level 3 and Bandwidth.com are today—were 
attempting to charge end office switching even though they only provided an intermediate link in 
the middle of the call path, and the actual termination of the call to end users was performed by 
other providers, such as CMRS providers.26  The Commission’s 2004 Eighth Report and Order 
rejected that approach, and held that, under the principle that LECs can only charge for services 
that they provide, a competitive LEC could only charge the “end office switching rate when [it] 
originates or terminates calls to end-users.”27   

In the Connect America Order, the Commission continued to apply its established policy 
that LECs cannot charge for services and functions they do not provide, but, in the context of 
determining what a LEC could charge when it partners with a retail VoIP provider that performs 
certain call routing functions, the Commission modified the rule in one respect, allowing a LEC 
to charge for “functions provided by it and/or by its retail VoIP partner.”  Connect America 
Order at 18026, ¶ 970.  This change allowed competitive LECs to charge “the same intercarrier 
compensation as incumbent LECs do,” but only “under comparable circumstances.”  Id.  While it 
was not essential that LECs or their VoIP partners use technology that “correspond[s] precisely” 
to traditional TDM architecture, the Commission “ma[d]e clear that [its] rules do not permit a 
LEC to charge for functions provided neither by itself or its retail service provider partner.”  Id.  
Because, as explained above, neither the CLECs nor their VoIP partners have facilities that 
switch calls onto individual subscriber lines, they do not provide end office functions and cannot 
                                                 
24 CLEC 9/10/12 Ex Parte at 1, 5, 10. 
25 Access Charge Reform, 19 FCC Rcd. 9108, 9118-9119, ¶ 21 (2004) (“Eighth Report & 
Order”) (citing Bell Atlantic Telephone Companies, 6 FCC Rcd 4794 (1991) and AT&T Corp. v. 
Bell Atlantic-Pennsylvania, 14 FCC Rcd 556 (1998)). 
26 Id. at 9115-9116, ¶¶ 15-16. 
27 Id. at 9118-9119, ¶ 21. 
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charge end office switching charges under the Eight Report and Order and Connect America 
rules.   

Rule 51.903 and the Revised RAO 21 Letter Do Not Support The CLECs’ Claim.  The 
CLECs nevertheless argue that they provide end office switching within the meaning of the new 
definition of End Office Access Service in 47 C.F.R. § 51.903(d)(3).  That rule defines End 
Office Access Service to include “[a]ny functional equivalent of the incumbent local exchange 
carrier access service provided by a non-incumbent local exchange carrier.”  The rule also 
specifies that a non-incumbent may assess local switching rate elements only if its service is 
“functionally equivalent” to the rate elements for “local switching” in 47 C.F.R. § 69.106.   

Rule 51.903 itself does not enumerate any specific criteria to be evaluated in determining 
whether a switching service is functionally equivalent to local switching.28  The CLECs propose 
a test for functional equivalence based on the Commission’s Revised RAO 21 Letter which was 
released in 1992.  They argue that the Commission should consider a carrier to be providing the 
functional equivalent of local switching if it performs what they claim are the eight “core ‘local 
switching’ functions” identified by the Revised RAO 21 Letter:  “attending, control, busy testing, 
information receiving, information transmitting, interconnection, alerting, and supervising.”29   

But the Commission plainly could not hold that the CLECs provide end office switching 
under that test.  Although the CLECs might reasonably claim that they or their VoIP partners 
perform six of these eight functions—attending, busy testing, information receiving, information 
transmitting, alerting, and supervising—they do not perform the two functions that have always 
been considered the most important ones in defining end office switching:  interconnection and 
control.   

In its reconsideration of the Revised RAO 21 Letter, the Commission explicitly stated 
that, “of the [eight] switch functions listed . . . , interconnection, i.e., the actual connection of 
lines and trunks, is the characteristic that distinguishes switches from other central office 
equipment.”30  Indeed, the CLECs themselves, following the Revised RAO 21 Letter, define 
“interconnection” as “connects subscriber line to subscriber line or subscriber line to trunk.”31  
Further, the tariffs of incumbent LECs—the entities to which the CLECs’ service must be 
“functionally equivalent” —define “end office switch” as a switch that terminates loops and 
interconnects them with trunks, without reference to any call set-up functions.32   

The CLECs do not perform any function that meets the definition of interconnection of 
loops and trunks.  For an over-the-top VoIP call, however, the CLECs admit that this function 
                                                 
28 CLEC 10/4/12 Ex Parte at 2. 
29 See Revised RAO 21 Letter at n.1; CLEC 9/10/12 Ex Parte at 9-11. 
30 Petitions For Reconsideration and Applications For Review of RAO 21, 12 FCC Rcd. 10061, 
10067, ¶ 11 (1997) (emphasis added). 
31 CLEC 9/10/12 Ex Parte at 4 (emphasis added). 
32 See Att. B (compilation of ILEC tariffs). 
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would occur over “shared facilities—the Internet.”33  Thus, even under the CLECs’ own 
interpretation of the Revised RAO 21 Letter, the “subscriber line” in the over-the-top VoIP 
scenario is the worldwide Internet, and, as explained above, the Commission has already held 
that such an open-ended interpretation of the concepts of “end office” and “loop” is not 
possible.34  

This is further confirmed by the CLECs’ attempt to provide a more detailed description 
of the various functions they provide in a call and the precise points at which each of the eight 
functions occurs in their architectures.  According to the CLECs, they and their VoIP partners 
perform certain call-setup functions in their softswitches, consisting mainly of the exchange of 
various SIP messages, and these functions can be analogized to the eight functions of a switch.    

With respect to “interconnection” in particular, the CLECs contend that certain of these 
SIP messages constitute the functional equivalent of the “interconnection” described in the 
Revised RAO 21.35  These SIP messages, however, occur only at the application layer; such 
functions are completely distinct from the physical routing of the voice packets.36  At most, such 
functions are akin to signaling functions or perhaps call setup;37 the exchange of such SIP 
messages does not perform the work of separating calls from trunks and putting them onto 
individual subscriber lines.  Indeed, two end users sitting at their computers can send the same 
types of SIP messages to each other directly using a peer-to-peer Internet voice service like the 
one at issue in the Pulver Order.38  The Commission held in that order, however, that facilitating 
                                                 
33 CLEC 9/10/12 Ex Parte at 4.  The CLECs concede that this is in contrast to a facilities-based 
VoIP provider (like a cable company), where the CLEC/VoIP provider would place the call on 
its “own transmission facilities” such as the transmission facility (loop) between its cable head-
end and the cable customers’ premises.  Id. 
34 YMax Order, 26 FCC Rcd. 5742, 5758, ¶¶ 43-44. 
35 See Level 3 9/10/12 Ex Parte, Attachment A (arguing that the interconnection function of 
Revised RAO 21 occurs when the VoIP provider sends the “SIP 200 OK” message to the end 
user and receives back a SIP acknowledgement (“SIP ACK”), which permits the voice session to 
begin). 
36 See, e.g., Network Working Group, “SIP:  Session Initial Protocol,” June 2002 (“Since SIP 
messages and the sessions they establish can pass through entirely different networks, SIP 
cannot, and does not, provide any kind of network resource reservation capabilities”) (emphasis 
added) (available at http://www.ietf.org/rfc/rfc3261.txt) (“NWG SIP Memo”). 
37 See, e.g., In the Matter of Facilitating the Deployment of Text-to-911, 26 FCC Rcd. 13615, 
13626, ¶ 29 n.41 (2011) (“SIP is ‘an application-layer control (signaling) protocol for creating, 
modifying, and terminating sessions with one or more participants.’”); Proposed Extension of 
Part 4 of the Commission's Rules Regarding Outage Reporting, 27 FCC Rcd. 2650, 2658, ¶ 16 
n.43 (2012) (same). 
38 See Petition for Declaratory Ruling that Pulver.com’s Free World Dialup Is Neither 
Telecommunications Nor a Telecommunications Service, 19 FCC Rcd. 3307, 3313-3314, ¶ 11 
(2004) (“Pulver Order”). 
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the exchange of such SIP messages is independent of any underlying “telecommunications”; 
indeed, for that very reason, the Commission held that Pulver’s service was not even subject to 
Commission regulation.39  Just as Pulver’s service depended on other providers and networks to 
route and deliver its packets to end users (and the end users separately contracted for and paid 
ISPs to perform those functions), so too the CLECs here piggyback on other services that 
perform the actual work of guiding the packets to subscriber lines and separating those packets 
from common facilities onto individual lines (using services that end users purchase from other 
providers).  

For many of the same reasons, the CLECs do not perform the “control” function, which 
the Revised RAO 21 Letter defines as “determines call destination and assigns call to available 
line or trunk.”40  The CLECs do not assign calls to individual “available” lines.  As explained, 
they simply dump the calls en masse onto the public Internet with no knowledge of or control 
over how they will be routed or even the physical location of the call termination point.   

To be sure, the CLECs (and their VoIP partners) are performing some very limited 
functions, and throughout this dispute AT&T has acknowledged that such functions may at least 
arguably be considered the functional equivalent of tandem switching.  In reality, however, it is 
quite generous to treat these calls as tandem switching.  Whatever routing functions these CLECs 
perform occur very high in the network and can barely be described as an exchange access 
service at all.  At best, these CLECs or their VoIP partners perform some amalgamation of 
signaling and call setup functions, coupled with what in many cases is really the functional 
equivalent of interexchange switching—switching and directing IP packets to peering points on 
the inter-city Internet backbone.  But whatever the CLECs and their VoIP partners provide, it is 
not end office switching.  See Att. A (chart showing limited functionality of CLEC service). 

The CLECs Misread the Commission’s Symmetrical Framework.  Even though the 
CLECs’ service does not meet the Connect America rules’ definition of end office switching, the 
CLECs argue that the Commission’s rules surely must permit them to charge end office 
switching, because the CLECs interpret the Connect America Order as generally decreeing a 
“symmetry” that allows any and all CLECs that partner with VoIP providers to charge the full 
suite of switched access charges.  CLEC 9/10/12 Ex Parte at 7-8.  The Connect America Order 
and Clarification Order do no such thing, and indeed, it is the CLECs that are asking for an 
asymmetrical result.     

Contrary to the CLECs’ claim, the Commission’s “symmetrical framework” for VoIP-
PSTN traffic does not guarantee them a specified rate, without regard for the functions that they 
or their VoIP partners provide.  Connect America Order at 18007, ¶ 942.  Rather, the 
Commission intended to adopt an overall approach that did not “advantage[] in the aggregate 
providers relying on TDM networks relative to VoIP providers or vice versa,” which would have 
                                                 
39 See Pulver Order at 3313-3314, ¶¶ 11-12 (finding that users of Pulver service sent “SIP 
invites” and “SIP byes” but Pulver nonetheless provided no “telecommunications”). 
40 See CLEC 9/10/12 Ex Parte at 4; cf. NWG SIP Memo, (“SIP cannot, and does not, provide any 
kind of network resource reservation capabilities”). 
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occurred if, for example, the Commission’s new rules “addressed only IP-originated traffic.”  Id. 
at 18010, ¶ 948 (emphasis added).  Instead, the Commission’s rules apply both to originating and 
terminating VoIP-PSTN traffic; it also adopted uniform rate structures applicable to “toll” VoIP-
PSTN traffic and to “other” VoIP-PSTN traffic.  Id. at 18008, ¶ 944.  Consequently, when a 
TDM provider terminates or originates toll VoIP-PSTN traffic to or from an end user, it pays and 
is paid the same rate to an IP provider that terminates or originates such traffic to or from an end 
user.  See id. at 18007, ¶ 942 (symmetrical framework applies when traffic “is terminated to . . . 
end user customers”).  In adopting this symmetrical framework, the Commission did not 
abandon, but expressly re-affirmed, the “policy principle” that “comparable uses of the network 
should be subject to comparable intercarrier compensation charges.”  Id. at 18011, ¶ 949.   

The CLECs further argue that the Commission’s symmetrical framework is “always 
asymmetric” as to LECs partnering with “over-the-top” VoIP providers, but this is misleading.  
CLEC 9/10/12 Ex Parte at 1; CLEC 12/17/12 Ex Parte at 2.  The reason that such LECs cannot 
charge end office access charges is not that the Commission’s framework is asymmetric.  
Instead, their network and service configurations are not symmetric as to other providers, and 
thus the CLECs are not providing symmetric functions.  AT&T, Verizon and other providers of 
true end office switching functionality have made the significant investment to deploy local 
facilities, in neighborhoods, that are actually connected to loop-like facilities that carry Internet 
broadband services directly to end users’ homes.  LECs and their over-the-top VoIP partners 
have not made comparable investments, and do not have any facilities that actually connect to 
end user lines.  Thus, under the Commission’s symmetrical framework, where “comparable uses 
of the network should be subject to comparable intercarrier compensation charges” (Connect 
America Order at 18011, ¶ 949), carriers that perform end office functions can charge for end 
office services, whereas carriers that do not perform such functions cannot.41 

In this regard, the Commission made clear that its symmetrical framework supports the 
Commission’s goal of “promot[ing] investment in and deployment of IP networks.”  Connect 
America Order at 18025, ¶ 968.  A rule in which carriers like Level 3 and Bandwidth.com would 
automatically receive the same end office access rates as carriers like AT&T and Verizon, even 
though these CLECs have not made the same types of investments and have not deployed 
neighborhood networks, would undercut that goal, and would make no sense.  Indeed, such a 
result would “disadvantage providers that have already made these investments” in advanced IP 
networks.  Id.  The Commission has elsewhere explained that “end office switching rates are 
among the highest recurring intercarrier compensation charges” because they “allow local 
exchange carriers to recover the substantial investment required to construct the tangible 
connections between themselves and their customers throughout their service territory.”  YMax 
Order at 5757, ¶ 40.  Level 3 and Bandwidth.com want to receive the “highest” charges, but 
without making the “substantial investments” in local switch-like facilities that make “tangible 
                                                 
41 The rule the CLECs seek would lead to asymmetric results in other respects as well.  A call 
terminated on a mobile phone would not be subject to end office or other access charges if that 
call is terminated directly over the CMRS provider’s wireless network.  However, if the call is 
terminated to a mobile phone via an app offered by an over-the-top IP provider, the call would be 
subject to end office and other access charges under the CLECs’ approach.  
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connections” to end users.  There is nothing asymmetric or unfair in the Commission’s rules if 
they are denied the right to assess these charges.  To the contrary, allowing them to recover such 
high charges would provide them “an artificial regulatory advantage in costs and revenues 
relative to other market participants.”  Connect America Order at 18007, ¶ 942.   

III. THE CLECS ARE ASKING FOR A BELATED RECONSIDERATION OF THE 
RULES, OR A NEW RULE, AND THUS THEIR POSITION COULD BE 
ADOPTED, IF AT ALL, ONLY PROSPECTIVELY. 

For all of the reasons discussed above, it would be patently arbitrary for the Commission 
to “clarify” the current rules to permit the CLECs to assess end office switching charges in these 
circumstances.42  The current rules are already clear, and they mandate the opposite result.  The 
Commission’s decades of precedent defining end office switching, coupled with the 
Commission’s more recent rulings that the Internet cannot be considered a subscriber line, 
preclude any possible interpretation of the Connect America rules that would permit these 
CLECs to assess end office charges on the calls at issue.  Accordingly, the CLECs’ recent letters 
are in reality requests for reconsideration of the Connect America orders that were filed out of 
time, and should therefore be dismissed.  The Commission could adopt the CLECs’ proposed 
change in policy only through a new rulemaking, and such a rule could apply only prospectively.   

Under any conceivable scenario, however, it would be unlawful to apply the CLECs’ 
proposed rule retroactively.  Agencies are required to “deny retroactive effect” when there is “a 
substitution of new law for old law that was reasonably clear.”  Verizon Telephone Co. v. FCC, 
269 F.3d 1098, 1109 (D.C. Cir. 2001) (quotations omitted).  Even if the rule at issue is 
ambiguous, the Supreme Court just last Term held that if “an agency’s announcement of its 
interpretation is preceded by a very lengthy period of conspicuous inaction”—as is the case 
here—“the potential for unfair surprise is acute,” and to permit substantial liability to be imposed 
retroactively based on such a sudden “clarification” would “seriously undermine the principle 
that agencies should provide regulated parties ‘fair warning of the conduct [a regulation] 
prohibits or requires.’”  Christopher v. SmithKline Beecham Corp., 132 S. Ct. 2156, 2167 
(2012). 

The Commission’s current rules are “reasonably clear” that the limited functions the 
CLECs and their VoIP partners perform are not end office switching, and Commission precedent 
precludes the CLECs’ argument that the Internet can be considered a subscriber line.    But even 
if the current rules were ambiguous, the CLECs’ interpretation would represent a sharp break 
with the Commission’s past holdings and its “conscious inaction” on enforcement of the CLECs’ 
position.  As the CLECs themselves note, their right to collect the types of access charges at 
issue was “often in dispute” prior to the Connect America Order.43  As in Christopher, the 
Commission—over a lengthy period of “conscious inaction” —took no enforcement action 
against any carrier for non-payment of such access charges to over-the-top VoIP providers.  
                                                 
42 See, e.g., CLEC 9/10/12 Ex Parte at 2 (asking the Commission to “clarify . . . how to interpret 
and apply 47 C.F.R. §§ 51.913(b) and 61.26(f)”). 
43 CLEC 12/17/12 Ex Parte at 2.   
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Instead, the Commission addressed these issues “for the first time” in the Connect America 
Order,44 but the CLECs concede that the new rule does not set forth any criteria for how one 
determines whether a given architecture is functionally equivalent to local switching and that this 
issue is “now being litigated in numerous states.”45  Indeed, that is why the CLECs propose a 
new test, derived from the Revised RAO 21 Letter.46   

As explained above, however, the Commission expressly held in the Connect America 
Order that VoIP providers could only assess access charges for the functions they actually 
provide, and there are decades of Commission and judicial precedent establishing that end office 
switching is defined by the physical connection of trunks to loops—functions that the CLECs do 
not provide.  Equally important, the Commission contemporaneously rejected similar claims by 
YMax.  Because treating “virtual” connections to VoIP end users over the Internet as the 
provision of end office switching flies in the face of the universal industry understanding of “end 
office” and “subscriber line,” the Commission held that YMax had violated the Communications 
Act by attempting to assess tariffed end office switching charges in circumstances strikingly 
similar to those here.   

Accordingly, even if the Commission were now to adopt the CLECs’ position, it could 
not lawfully adopt that new rule in the guise of a “clarification” that applies retroactively to the 
effective date of the Connect America Order.  Even agencies with undisputed authority to adopt 
legislative rules are routinely reversed when they seek retroactively to impose new obligations 
“under the guise of interpreting a regulation.”47  As the Supreme Court recently emphasized, 
deference to agencies’ interpretations of ambiguous rules “creates a risk that agencies will 
promulgate vague and open-ended regulations that they can later interpret as they see fit, thereby 
‘frustrating the notice and predictability purposes of rulemaking.’” Christopher, 132 S. Ct. at 
2168 (quoting Talk America, Inc. v. Michigan Bell, 131 S. Ct. 2254, 2266 (2011) (Scalia, J. 
concurring)).  “It is one thing to expect regulated parties to conform their conduct to an agency’s 
interpretations once the agency announces them; it is quite another to require regulated parties to 
divine the … interpretation[] in advance or else be held liable” when the new “interpretation[ is 
announced] for the first time in an enforcement proceeding” or otherwise outside the process of 
notice and comment.  Id. at 2168.  Permitting CLECs like Level 3 and Bandwidth.com to charge 
end office switching charges for the minimal softswitch functions they provide far from any 
actual subscriber line would constitute just such an impermissible “clarification,” and thus could 
be applied only prospectively. 

                                                 
44 Id. at 2.  
45 CLEC 9/10/12 Ex Parte at 2 
46 Id. 
47 See, e.g., Christensen v. Harris Cnty., 529 U.S. 576, 588 (2000); Summit Petroleum Corp. v. 
EPA, 690 F.3d 733 (6th Cir. 2012); Hardy Wilson Memorial Hosp. v. Sebelius, 616 F.3d 449 (5th 
Cir. 2010); Casares-Castellon v. Holder, 603 F.3d 1111 (9th Cir. 2010); Boose v. Tri-County 
Metropolitan Trans/ Dist. Of Oregon, 587 F.3d 997 (9th Cir. 2009); City of Cleveland v. Ohio, 
508 F.3d 827 (6th Cir. 2007); In re Sealed Case, 237 F.3d 657 (D.C. Cir. 2001). 
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/s/ David L. Lawson    
David L. Lawson 
Attorney for AT&T Corp. 

cc: Julie Veach 
Deena Shetler 
Victoria Goldberg 
Randy Clarke  
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Contrary to the CLECs’ claims, see 9/10/12 Ex Parte, Att. A, neither the CLECs nor their VoIP 
partners perform the core end office switching functions; at most, they perform call signaling or 
set-up functions.   

CORE END OFFICE SWITCHING FUNCTIONS 

RAO Function Performed by CLEC or VoIP Partner Performed by End Users’ ISP  
1) Control:  
determines call 
destination and assigns 
call to available line or 
trunk 

No.  Do not know actual route of call 
packets to end user (only to peering point), 
do not know actual location of end user, 
and use SIP, which does not provide any 
kind of network resource reservation 
capabilities 
 

Yes.  Has deployed 
neighborhood facilities (routers, 
fiber, DSLAMs, etc.) that 
connect to individual end users 

2) Interconnection:   
Connects subscriber 
line to subscriber line 
or subscriber line to 
trunk 

No.  Merely place calls in an 
undifferentiated stream onto the public 
Internet; have no knowledge or control over 
where or how the calls will be routed 
afterward; make no use of local facilities. 

Yes.  Routes packets of calls onto 
local IP links directly connected 
to the end user 

CALL SET-UP OR SIGNALING FUNCTIONS 

RAO Function Performed by CLEC or VoIP Partner Performed by End Users’ ISP 
Or Other Provider 

3) Attending; 
4) Busy Testing; 
5) Information 
Receiving;  
6) Information 
Transmitting;  
7) Alerting;   
8) Supervising   

Yes                                                                                                               Yes 
 
Call set-up and signaling functions have been performed traditionally by all 
types of switches in conjunctions with a separate signaling network.1  Thus, 
while the facilities of the CLECs and/or their VoIP partners  may perform 
some call set-up or signaling functions, so, too, do other switches.2  These 
functions are not analogous to end office switching, but to signaling or to 
switching generally.   

                                                 
1 See, e.g., Unbundled Rate Elements for SS7 Signaling, 11 FCC Rcd. 3839, ¶ 4 (1996) (SS7 signaling 
network is used “to establish transmission paths over which telephone calls are carried (known as call set-
up). The SS7 network also directs the closure of those transmission paths after a telephone call has 
ended”); Local Competition Order, 11 FCC Rcd. 15499, ¶ 455 (1996) (“Signaling systems facilitate the 
routing of telephone calls between switches”) (emphasis added); id. ¶ 482 (nearly all calls “are set-up and 
controlled by separate signaling networks”); 47 U.S.C. § 271(c)(2)(B)(x) (requiring RBOCs to provide 
access to “signaling necessary for call routing and completion”; signaling is a separate checklist item 
from local switching). 

2 See Unbundled Rate Elements, 11 FCC Rcd. 3839, ¶¶ 3, 5 (“An SSP is an end office or access tandem 
switch that is capable of originating, transmitting, and receiving SS7 messages for call set up”) (emphasis 
added). 
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PACIFIC BELL TELEPHONE COMPANY TARIFF F.C.C. NO. 1
2nd Revised Page 1

CANCELS 1st Revised Page 1

(This page filed under Transmittal No. 447 )

Issued: March 17, 2011 Effective: March 18, 2011

Four AT&T Plaza, Dallas, Texas 75202

Regulations, Rates and Charges applying to the provision of
Access Services within the operating territory of

PACIFIC BELL TELEPHONE COMPANY and
Concurring carriers listed on Page 23.

Access Services are provided by means of wire, fiber optics, radio or any
other suitable technology or a combination thereof.

The original effective date of Pacific Bell Tariff No. 128 is June 13, 1984,
except for Section 7, which became effective April 1, 1985.

(x) Issued under authority of Special Permission No. 11-003 of the FCC in
order to withdraw material filed under Transmittal No. 445 without its
becoming effective and to restore currently effective material.

This tariff cancels PACIFIC
BELL Tariff F.C.C. No. 128

(x)

(x)

(x)

(x)



PACIFIC BELL TELEPHONE COMPANY TARIFF F.C.C. NO. 1
1st Revised Page 2-104

CANCELS Original Page 2-104

(This page filed under Transmittal No. 137 )

Issued: November 25, 2003 Effective: November 26, 2003

Four AT&T Plaza, Dallas, Texas 75202

ACCESS SERVICE

2. General Regulations (Cont'd)

2.6 Definitions (Cont'd)

End Office Switch

The term "End Office Switch" denotes a local Telephone Company switching
system where Telephone Exchange Service customer station loops are
terminated for purposes of interconnection to trunks. Included are
Remote Switching Modules and Remote Switching Systems served by a host
office in a different wire center.

End User

The term "End User" denotes any customer of an interstate or foreign
telecommunications service that is not a carrier, except that a carrier
other than a Telephone Company shall be deemed to be an "End User" when
such carrier uses a telecommunications service for administrative
purposes and a person or entity that offers telecommunications services
exclusively as a reseller shall be deemed to be an "End User" if all
resale transmissions offered by such reseller originate on the premises
of such reseller.

Entrance Facility

The term "Entrance Facility" denotes the transmission path between the
customer's designated premises and the serving wire center where the
customer would normally obtain local dial tone.

Entry Switch

See First Point of Switching

Envelope Delay Distortion

The term "Envelope Delay Distortion" denotes a measure of the linearity
of the phase versus frequency of a channel.

Ethernet Virtual Connection (EVC)

A logical connection between the customer demarcation point and the
Ethernet network.

(x) Issued under authority of Special Permission No. 03-101 of the F.C.C.

(Nx)

(Nx)



AMERITECH OPERATING COMPANIES TARIFF F.C.C. NO. 2
4th Revised Page 1

CANCELS 3rd Revised Page 1

(This page filed under Transmittal No. 1734 )

Issued: March 17, 2011 Effective: March 18, 2011

Four AT&T Plaza, Dallas, Texas 75202

Regulations, Rates And Charges
applying to the provision of Access Services

within a Local Access and Transport Area (LATA)
for connection to interstate communications

and for interstate intraLATA facilities
for customers within the operating

territory of

THE AMERITECH OPERATING COMPANIES

Illinois, Indiana,
Michigan, Ohio and

Wisconsin

The original tariff became effective July 12, 1986.

The name, title and mailing address of tariff’s Issuing Officer is located on the bottom of Page 1, the
Check Sheet.

Access Services are provided by means of wire, fiber optics, radio or any other suitable technology or a
combination thereof.

(x) Issued under authority of Special Permission No. 11-003 of the FCC in order to withdraw material
filed under Transmittal No. 1730 without its becoming effective and to restore currently effective
material.

(x)
(x)

(x)

(x)



AMERITECH OPERATING COMPANIES TARIFF F.C.C. NO. 2
7th Revised Page 62

Cancels 6th Revised Page 62

(This page filed under Transmittal No. 1149 )

Issued: March 31, 1998 Effective: April 15, 1998

Four AT&T Plaza, Dallas, Texas 75202

ACCESS SERVICE

2. General Regulations (Cont'd)

2.6 Definitions (Cont'd)

Donor Switch - denotes the original switch source of an NXX that has been designated as
portable and from which a subscriber has moved their service, while retaining their Directory
Number, to a different service provider’s switch.

Dual Tone Multifrequency Address Signaling - a type of signaling that is an optional feature of
Switched Access Feature Group A. It may be utilized when Feature Group A is being used in the
terminating direction (from the point of termination with the customer to the local exchange end
office). An office arranged for Dual Tone Multifrequency Signaling would expect to receive
address signals from the customer in the form of Dual Tone Multifrequency signals.

Echo Control - the control of reflected signals in a telephone transmission path.

Echo Path Loss - the measure of reflected signal at a four-wire point of
interface without regard to the send and receive Transmission Level Point.

Echo Return Loss - a frequency weighted measure of return loss over the middle of the
voiceband (approximately 500 to 2500 Hz), where talker echo is most annoying.

Effective Four-Wire - a condition which permits the simultaneous independent transmission of
information in both directions over a channel. The method of implementing effective four-wire
transmission is at the discretion of the Telephone Company (physical, time domain, frequency-
domain separation or echo cancellation techniques). Effective four-wire channels may be
terminated with a two-wire interface at the customer's premises. However, when terminated two-
wire, simultaneous independent transmission cannot be supported because the two-wire interface
combines the transmission paths into a single path.

Effective Two-Wire - a condition which permits the simultaneous transmission in both directions
over a channel, but it is not possible to insure independent information transmission in both
directions. Effective two-wire channels may be terminated with two-wire or four-wire interfaces.

End Office Switch - a local Telephone Company switching system where Telephone Exchange
Service customer station loops are terminated for purposes of interconnection to trunks. Included
are Remote Switching Modules and Remote Switching Systems served by a host office in a
different wire center.

End User - any customer of an interstate or foreign telecommunications service that is not a
carrier, except that a carrier other than a telephone company shall be deemed to be an "end
user" when such carrier uses a telecommunications service for administrative purposes, and a
person or entity that offers telecommunications services exclusively as a reseller shall be deemed
to be an "end user" if all resale transmissions offered by such reseller originate on the premises
of such reseller.

(N)

(N)

(M)

(M)











THE VERIZON TELEPHONE COMPANIES TARIFF F.C.C. NO. 1 
2nd Revised Title Page 1 

Cancels 1st Revised Title Page 1 
 

ACCESS SERVICE 
 

 This tariff cancels 
 THE BELL ATLANTIC TELEPHONE COMPANIES 
 Tariff F.C.C. No. 1 
 in its entirety. 
 
 
 

Regulations, Rates and Charges 
applying to the provision of Access Services 

within a Local Access and Transport Area (LATA) 
for connection to interstate 

communications and for interstate intraLATA facilities for customers 
within the operating territory of 

 
 

THE VERIZON TELEPHONE COMPANIES 
 

in the states of 
 
 

 Company Code 
Pennsylvania 5000     
Delaware 5010     
Maryland 5030     
Virginia 5040     
    
New Jersey 5120     
 

in the District of Columbia 
 

Washington 5020     
 
 

and for services in the interstate corridors 
between specific Pennsylvania and New Jersey points 

and New Jersey and New York points 
as provided herein 

 
 
 
Access Services are provided by means of wire, fiber optics, radio or any 
other suitable technology or a combination thereof. 
 
 
 
 
 
 
 
 
 
(X) The title and address of the issuing officer applies to this tariff in 
its entirety. 
 
 
 
 
 
 
 

(This page filed under Transmittal No. 1094) 
Issued:  June 16, 2010 Effective:  July 1, 2010
 

Vice President, Federal Regulatory 
1300 I Street, NW, Washington, D.C. 20005 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(D) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



THE VERIZON TELEPHONE COMPANIES TARIFF F.C.C. NO. 1 
1st Revised Page 2-64 

Cancels Original Page 2-64 
 

ACCESS SERVICE 
 

2. General Regulations (Cont'd) 
 
 2.6 Definitions (Cont'd) 
 
  Echo Path Loss 
 
  The term "Echo Path Loss" denotes the measure of reflected signal at 

a 4-wire point of termination without regard to the send and receive 
Transmission Level Point. 

 
  Echo Return Loss  
 
  The term "Echo Return Loss" denotes a frequency weighted measure of 

return loss over the middle of the voiceband (approximately 500 to 
2500 Hz), where talker echo is most annoying. 

 
  Effective 2-Wire 
 
  The term "Effective 2-Wire" denotes a condition which permits the 

simultaneous transmission in both directions over a channel, but it 
is not possible to insure independent information transmission in 
both directions.  Effective 2-wire channels may be terminated with 
2-wire or 4-wire interfaces. 

 
  Effective 4-Wire 
 
  The term "Effective 4-Wire" denotes a condition which permits the 

simultaneous independent transmission of information in both 
directions over a channel.  The method of implementing effective 
4-wire transmission is at the discretion of the Telephone Company 
(physical, time domain, frequency-domain separation or echo 
cancellation techniques).  Effective 4-wire channels may be 
terminated with a 2-wire interface at the customer's premises.  
However, when terminated 2-wire, simultaneous independent 
transmission cannot be supported because the 2-wire interface 
combines the transmission paths into a single path. 

 
  End Office Switch 
 
  The term "End Office Switch" denotes a local Telephone Company 

switching system, where Telephone Exchange Service customer station 
loops are terminated for purposes of interconnection to trunks.  In 
the case of a Remote Switching Module, the term End Office Switch 
designates the combination of the Remote Switching Module and its 
Host. 

 
  End User 
 
  The term "End User" denotes any customer of an interstate or foreign 

telecommunications service that is not a carrier, except that a 
carrier other than a telephone company shall be deemed to be an "end 
user" when such carrier uses a telecommunications service for 
administrative purposes and a person or entity that offers 
telecommunications services exclusively as a reseller shall be 
deemed to be an "end user" if all resale transmission offered by 
such reseller originate on the premises of such reseller. 

 
 
 
 

(This page filed under Transmittal No. 1018) 
Issued: May 28, 2009 Effective: June 12, 2009 
 

Vice President, Federal Regulatory 
1300 I Street, NW, Washington, DC 20005 
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THE VERIZON TELEPHONE COMPANIES TARIFF F.C.C. NO. 11 
3rd Revised Title Page 1 

Cancels 2nd Revised Title Page 1 
 

 This tariff cancels THE BELL ATLANTIC 
 TELEPHONE COMPANIES Tariff F.C.C. 
 No. 11. 
 

ACCESS SERVICE 
 

Regulations, Rates and Charges 
applying to the provision of Access Services 

within a Local Access and Transport Area (LATA) 
or equivalent market area for connection to interstate 

communications facilities or for broadcast over the air of 
audio or television program material and jurisdictionally 

interstate IntraLATA Services for customers 
within the operating territories of the 

 
VERIZON NEW ENGLAND INC. Company Code 
 
in the States of 
 
Massachusetts (MA) 5112 
 
Rhode Island (RI) 5114 
 
 
and the 
 
VERIZON NEW YORK INC. 
 
in the States of 
New York (NY) 5130 
Connecticut (CT) 5131 
 

and to the provision of services in the 
interstate Corridor between specific New York 
and New Jersey locations as defined herein. 

 
The title and street address of this tariff's Issuing Officer are located at 
the bottom of Page 1, the Check Sheet. 
 
Access Services are provided by means of wire, fiber optics, radio or any 
other suitable technology or a combination thereof. 
 
The original effective date for THE VERIZON TELEPHONE COMPANIES Tariff F.C.C. 
No. 11 is April 28, 2001. 
 
 
 
The title and address of the issuing officer applies to this tariff in its 
entirety. 
 
 
 
 
 
 
 
 
 
 
 
 
 

(TR 906) 
Issued: March 17, 2008 Effective: April 1, 2008
 

Vice President, Federal Regulatory 
1300 I Street, NW, Washington, DC 20005 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(D) 
 
(D) 
 
(D) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



THE VERIZON TELEPHONE COMPANIES TARIFF F.C.C. NO. 11 
2nd Revised Page 2-92 

Cancels 1st Revised Page 2-92 
 

ACCESS SERVICE 
 

2. General Regulations (Cont'd) 
 

2.6 Definitions (Cont'd) 
 

800 Service Provider 
 
The term "800 Service Provider" denotes a telecommunications company, 
including Exchange Carriers and Interexchange Carriers, or a reseller 
of exchange or interexchange services that offers 800 Service to end 
users. 
 
End Office Switch 
 
The term "End Office Switch" denotes a local Telephone Company 
switching system where Telephone Exchange Service customer station 
loops are terminated for purposes of interconnection to trunks.  
Included are Remote Switching Modules and Remote Switching Systems 
served by a host office in a different wire center. 
 
End User 
 
The term "End User" denotes any customer of an interstate or foreign 
telecommunications service that is not a carrier, except that a carrier 
other than a telephone company shall be deemed to be an "end user" when 
such carrier uses a telecommunications service for administrative 
purposes and a person or entity that offers telecommunications services 
exclusively as a reseller shall be deemed to be an "end user" if all 
resale transmissions offered by such reseller originate on the premises 
of such reseller. 
 
Enhanced DSR Node 
 
See also the definition of Node following.  The term enhanced DSR node 
denotes a node made available after March 20, 2003 that provides 
additional feature functionality that is not available with the 
existing first-generation DSR nodes.  Enhanced DSR nodes are capable of 
supporting DS1 and Gigabit Ethernet ports at the OC12, OC48 and OC192 
levels. 
 
 
Entrance Facility 
 
The term "Entrance Facility" denotes transport from the customer 
designated premises to the serving wire center of the customer premises 
or to an alternate wire center negotiated with the Telephone Company. 
 
Entry Switch 
 
See First Point of Switching. 

 
 
 
 
 
 
 
 
 
 
 

(TR 640) 
Issued: November 14, 2005 Effective: November 29, 2005
 

Vice President, Federal Regulatory 
1300 I Street, NW, Washington, D.C. 20005 
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FCC2011-036   

Qwest Corporation TARIFF F.C.C. NO. 1[1] 
ACCESS SERVICE 1ST REVISED TITLE PAGE 
 CANCELS ORIGINAL TITLE PAGE 
  
  
  
 
 
 
 REGULATIONS, RATES AND CHARGES 
 

Applying to the provision of Access Services 
within a Local Access and Transport Area (LATA) 

or equivalent market areas for 
Connection to Interstate Communications Facilities 

for Customers within the operating territory of 
 

Qwest Corporation 
in the State(s) of 

Arizona (AZ) (Company Code [CC] 5101) 
Colorado (CO) (CC 5102) 

Idaho (ID - Boise LATA) (CC 5103) 
Idaho (ID - Spokane LATA) (CC 5162) 

Iowa (IA) (CC 5141) 
Minnesota (MN) (CC 5142) 
Montana (MT) (CC 5104) 
Nebraska (NE) (CC 5143) 

New Mexico (NM) (CC 5105) 
North Dakota (ND) (CC 5144) 

Oregon (OR) (CC 5163) 
South Dakota (SD) (CC 5145) 

Utah (UT) (CC 5107) 
Washington (WA) (CC 5161) 
Wyoming (WY) (CC 5108) 

 
as provided herein 

 
d/b/a CenturyLink QC 

 
 

Access Services are provided by means of wire, fiber optics, radio or  
any other suitable technology or a combination thereof. 

 
 

 
  The services offered herein by Qwest Corporation d/b/a CenturyLink QC, whether 

under that name or the trade or brand name CenturyLink, are subject to the term 
and conditions of this Tariff. 

 
 
[1] This entire Tariff is issued under the authority of Special Permission No. 00-072. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 (C)
 
 
 
 
 
 
 
 (N)
 
 (N)

 
(Filed under Transmittal No. 450.)  
Issued:  September 16, 2011 Effective:  October 1, 2011 
  
By: Director - Federal Regulatory  
 10th Floor  (T) 
 1801 California Street 
 Denver, Colorado 80202 



   

Qwest Corporation TARIFF F.C.C. NO. 1 
ACCESS SERVICE ORIGINAL PAGE 2-97 
  
  
  
  
 2.  GENERAL REGULATIONS 

 
2.6 DEFINITIONS (Cont'd) 

 
End Office Switch 
 
The term "End Office Switch" denotes a local Company switching system where 
Telephone Exchange Service customer station loops are terminated for purposes 
of interconnection to trunks.  Included are Remote Switching Modules and 
Remote Switching Systems served by a host office in a different wire center. 
 
End User 
 
"End User" means any customer of an interstate or foreign telecommunications 
service that is not a carrier, except that a carrier (other than a telephone company) 
shall be deemed to be an "end user" when such carrier uses a telecommunications 
service for administrative purposes and a person or entity that offers 
telecommunications services exclusively as a reseller shall be deemed to be an 
"end user" if all resale transmissions offered by such reseller originates or 
terminates on the premises of such reseller. 
 
Entrance Facility 
 
The term "Entrance Facility" denotes (1) the dedicated Switched Access transport 
facility from the customer's premises or point of demarcation to the Company
serving wire center or (2) the fiber optic cable from the Virtual Expanded 
Interconnection - Collocation (EIC) point of interconnection utilizing Company-
owned conventional single mode type of fiber optic cable to the Virtual 
interconnector-designated equipment. 
 
 
 
 
 
 

 
 
 
 

 

 

(Filed under Transmittal No. 2.) 
Issued:  August 7, 2000 Effective:  August 8, 2000 
  

1801 California Street, Denver, Colorado 80202



Frontier Telephone Companies TARIFF FCC NO. 5 
 Original Title Page 1 
 
 FACILITIES FOR INTERSTATE ACCESS 

 
 
  
 
 
 
 

FACILITIES FOR INTERSTATE ACCESS 
 
 

Regulations, Rates and Charges Applicable to 
 

Facilities for Interstate Access, Ancillary and Miscellaneous Services 
 

provided by 
 

Frontier Telephone Companies 
 

to Interstate Customers 
 
 
 
 
 
 
 
Services herein are provided by means of wire, fiber optics, radio or any other suitable technology or a combination thereof. 
 
The geographical applications are as indicated following the names of the issuing carriers on Title Page 2. 
 
 
 
 
 
 
 
 
Issued under authority of Special Permission No. 10-010. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
Issued: June 16, 2010                                                                                                                                  Effective: July 1, 2010 

This page filed under Transmittal No. 5 
Vice President, Government and Regulatory Affairs 

180 S. Clinton Ave., Rochester, NY 14646 
 



Frontier Telephone Companies TARIFF FCC NO. 5 
 First Revised Title Page 2 

      Cancels Original Title Page 2 
 FACILITIES FOR INTERSTATE ACCESS 
 

  
 
 ISSUING CARRIERS 
 
Frontier Midstates Inc. 
 For the States of: Indiana 
  Michigan 
 
Frontier North Inc. 
 For the States of: Illinois 
  Indiana 
  Michigan 
  Ohio 
  Wisconsin 
 
Frontier Communications West Coast Inc. 
 For the State of: California 
 
Frontier Communications Northwest Inc. 
 For the States of: Idaho 
  Oregon  
  Washington 
 
Frontier Communications of the Carolinas Inc. 
 For the States of: Illinois 
  North Carolina 
  South Carolina 
   
 
 
 
 
 
 
 
 
 
 
 
 
The original effective date for Frontier Telephone Companies Tariff FCC No. 5 is July 1, 2010. 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(C) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(N) 
 
 

 
Issued: September 16, 2010                                                                                                                    Effective: October 1, 2010 

This page filed under Transmittal No. 9 
Vice President, Government and Regulatory Affairs 

180 S. Clinton Ave., Rochester, NY 14646 
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